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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  192, 193  and  195 

{RSPA  Docket  No.  PS-102] 

Control  of  Drug  Use  in  Natural  Gas, 
Liquefied  Natural  Gas  and  Hazardous 
Liquid  Pipeline  Operations 

agency:  Research  and  Special  Programs 
Administration  (RSPA);  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking. 

summary:  This  notice  proposes  rules  to 
require  operators  of  pipeline  facilities, 
other  than  master  meter  systems,  used 
for  the  transportation  of  natural  gas  or 
hazardous  liquids,  and  operators  who 
produce  and  store  liquefied  natural  gas, 
to  have  a  drug  program  for  individuals 
who  perform  specific  sensitive  safety 
and  security-related  functions.  Testing 
under  these  proposed  rules  would  be 
conducted  prior  to  employment  after  an 
accident,  randomly,  or  on  the  basis  of 
reasonable  cause.  In  addition,  these 
proposed  rules  would  require  that  an 
operator  provide  an  opportunity  for 
counseling  and  rehabilitation  in 
specified  circumstances  under  an 
Employee  Assistance  Program  (EAP)  for 
certain  individuals  that  have  a  drug 
problem.  However,  these  proposed  rules 
do  not  require  that  the  employer  run  the 
EAP  or  pay  for  it.  The  proposed  rules 
are  intended  to  prevent  the  presence  of 
a  prohibited  drug  in  an  employee’s 
system  at  any  time,  thereby  ensuring  a 
drug-free  pipeline  operations 
environment. 

DATES:  RSPA  is  considering  holding  a 
public  hearing  on  this  proposal  at  a  time 
and  place  to  be  announced  shortly  in  the 
Federal  Register.  Any  person  who  wants 
to  make  an  oral  statement  at  the  hearing 
will  be  requested  to  notify  the  person 
listed  under  “For  Further  Information 
Contact”  at  least  five  working  days  prior 
to  the  date  of  the  hearing  by  telephone 
or  mail.  Written  comments  must  be 
received  on  or  before  September  6, 1988. 
ADDRESS:  Send  comments  in  duplicate 
to  the  Dockets  Unit,  Room  8417,  Office 
of  Pipeline  Safety,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Identify  the  docket  and  notice 
numbers  stated  in  the  heading  of  this 
notice.  All  comments  and  docketed 
material  will  be  available  for  inspection 
and  copying  in  room  8421  between  8:30 
a.m.  and  5:00  p.m.  each  business  day. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cesar  DeLeon,  Assistant  Director  for 


Regulation,  Ofhce  of  Pipeline  Safety, 

(202)  366-1640. 

SUPPLEMENTARY  INFORMATION: 

Introduction:  The  Drug  Problem  in 
American  Society 

Background 

Drug  abuse  constitutes  a  major 
societal  problem.  Statistics  compiled 
and  reported  by  the  National  Institute 
on  Drugs  and  Abuse  (NIDA),  and  media 
polls,  indicate  that  the  use  of  drugs  is 
widespread  across  all  age  groups. 

For  instance,  data  from  the  1985 
NIDA,  “National  Survey  on  Drug 
Abuse"  indicates  the  following 
projections  based  on  a  survey  sample  of 
respondents’  reports  of  their  own  drug 
use: 

•  In  the  age  18-25  category,  of  a  total 
population  of  32,490,000: 

— 19,670,000  (60%)  used  marijuana 
sometime  during  their  life; 

— 7,110,000  (22%)  used  marijuana 
within  the  past  month: 

— 8,170,000  (25%)  used  cocaine 
sometime  during  their  life; 

— 2,510,000  (8%)  used  cocaine  within 
the  past  month. 

•  In  the  age  26  and  over  category,  of  a 
total  population  of  136,600,000: 

— 37,000,000  (27%)  used  marijuana 
sometime  during  their  life; 

— 8,000,000  (6%)  used  marijuana 
within  the  past  month; 

— 12,950,000  (9%)  used  cocaine 
sometime  during  their  life; 

— 2,704,000  (2%)  used  cocaine  within 
the  past  month. 

Not  only  do  these  statistics  raise 
concerns  in  those  agencies  charged  by 
Congress  to  administer  transportation 
safety  programs,  they  raise  concerns  in 
the  public  at  large  where  the  reasonable 
expectation  exists  that  persons  in 
sensitive  safety  and  security-related 
transportation  occupations  should  not 
be  drug  abusers.  The  following  are  the 
results  of  a  May-June  1986  national 
survey  conducted  by  Populus 
Incorporated  of  Greenwich,  Connecticut, 
and  Decision/Making/Information  of 
McLean,  Virginia,  concerning  the 
general  public’s  views  on  the  drug 
testing  of  individuals  in  various 
occupations.  Of  those  surveyed: 

— 88%  favored  testing  of  airline  pilots 
and  air  traffic  controllers. 

— 85%  favored  testing  of  police  and 
other  law  enforcement  agents. 

— 81%  favored  testing  of  bus  drivers. 

— 75%  favored  testing  of  military 
personnel. 

— 75%  favored  testing  employees  of 
pharmaceutical  companies. 

Further,  the  researchers  indicated  that 
those  responding  to  the  survey  felt  that 
“people  who  are  responsible  for  the 


physical  safety  of  others  should  be 
tested.”  Because  workers  in  all  modes  of 
transportation  are  “responsible  for  the 
physical  safety  of  others,”  the  testing  of 
transportation  workers  for  drug  abuse 
would  be  considered  by  the  public  as 
having  a  positive  effect  on  public  safety. 
A  survey  conducted  by  American 
Viewpoint,  Inc.,  on  August  6-19, 1986, 
found  that,  “by  a  margin  of  75% — 22%, 
Americans  agree  that  the  drug  crisis 
today  is  serious  enough  for  mandatory 
testing.”  The  American  Viewpoint 
survey  used  a  “forced  choice”  list  and 
asked  which  groups  should  submit  to 
mandatory  drug  testing.  While 
employees  in  the  transportation  modes 
were  not  included  in  the  list  (e.g., 
railroads,  aviation,  highways,  pipelines, 
etc.),  employees  in  sensitive  safety  and 
security-related  occupations  such  as 
police  and  fire  fighters  (84%),  members 
of  the  armed  forces  (61%),  and  doctors 
and  nurses  (81%)  were  at  the  top  of  the 
list  of  those  employees  the  respondents 
felt  should  be  tested.  Another  interesting 
facet  of  the  study  was  that  80%  of  the 
respondents  indicated  that  they  would 
participate  in  voluntary  testing  if  asked 
to  do  so  by  their  employer. 

These  surveys  suggest  that  a  majority 
of  the  public  is  concerned  about  drug 
abuse  and  favors  the  mandatory  testing 
of  persons  in  certain  sensitive  safety 
and  security-related  occupations.  While 
statistics  indicate  that  the  greatest 
incidence  of  drug  abuse  is  found  among 
those  age  25  and  under,  and  overall 
usage  may  drop  as  this  group  grows 
older,  it  is  still  of  significance  in  older 
population  groups. 

A  recently  issued  Special  Report  From 
the  Comptroller  General  of  the  United 
States  titled  “Controlling  Drug  Abuse:  A 
Status  Report”  (1988  GAO  Report)  states 
that  “Drug  abuse  in  the  United  States 
has  persisted  at  a  very  high  level 
throughout  the  1980s.  Drug  abuse  is  a 
serious  national  problem  that  adversely 
affects  all  parts  of  our  society  *  * 

The  Department  of  Transportation, 
acting  in  accordance  with  Congressional 
mandates  to  ensure  safe  transportation, 
must  operate  under  the  assumption  that 
the  various  transportation  modes  do  not 
differ  significantly  from  the  overall 
population  in  terms  of  drug  abuse. 

The  Drug  Problem  in  Pipeline 
Transportation 

Employees  of  the  natural  gas, 
liquefied  natural  gas  (LNG),  and 
hazardous  liquid  pipeline  industries 
represent  a  broad  and  diverse  cross- 
section  of  American  society.  It  is 
reasonable  to  assume  that  the  problem 
of  drug  abuse  exists  in  this  industry  in 
similar  proportion  to  that  existing  in 
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society  as  a  whole.  Personnel  who  use 
drugs  can  pose  dangers  to  themselves 
and  co-workers  and  can  cause  or 
exacerbate  events  that  may  take  human 
life,  destroy  property,  and  seriously 
harm  the  environment.  The  Department 
of  Transportation  and  the  Research  and 
Special  ^ograms  Administration 
(RSPA)  are  committed  to  the  goal  of  a 
drug-free  transportation  system  in  ail 
modes  of  transportation. 

Implementation  of  a  drug  abuse 
prevention  program,  including  education 
and  awareness,  testing,  and 
rehabilitation,  is  necessary  to  ensure 
that  pipelines  are  operated  in  the  safest 
manner  possible. 

RSPA  believes  that  the  public  expects, 
and  is  entitled  to  expect,  that 
transportation  systems  will  be  operated 
safely.  The  Department’s  drug  abuse 
prevention  initiative  in  this  area  was 
formulated  in  response  to  a  potential 
threat  to  the  safe  operation  of  pipelines 
transporting  natural  gas,  and  hazardous 
liquids,  as  well  as  the  production  and 
storage  of  LNG.  The  potential  for 
accidents  caused  by  pipeline  personnel 
whose  skills  may  be  impaired  due  to 
drug  usage  will  be  greatly  decreased  by 
the  implementation  of  a  drug  testing 
program. 

RSPA  does  not  contend  that  drug 
abuse  among  personnel  engaged  in 
pipeline  transportation  is  present  in  any 
greater  degree  than  in  the  general  public 
or  that  accident  statistics  demonstrate 
drug  abuse  as  a  major  factor  in  pipeline 
accidents.  No  data  exist  to  prove  or 
disprove  the  presence  of  a  drug  abuse 
problem  among  pipeline  personnel.  The 
number  of  pipeline  incidents  is 
relatively  low.  We  do  know  that  a 
significant  number  of  pipeline  accidents 
occur  because  of  outside  force  damage 
caused  by  excavators,  over  whom  the 
Department  has  no  authority.  The 
remainder  (65  percent)  are  due  to  such 
causes  as  operational  error,  the 
improper  monitoring  of  corrosion,  and 
equipment  failure,  all  matters  which  can 
be  adversely  affected  by  the  impairment 
of  specific  pipeline  personnel.  Further, 
many  routine  construction,  operations, 
and  maintenance  functions,  as  well  as 
emergency  response  activities,  demand 
skilled,  competent,  alert  and  unimpaired 
workers  to  perform  the  functions  safely. 
When  a  pipeline  failure  occurs, 
regardless  of  its  cause,  critical  decisions 
must  be  made  quickly  to  abate  the  risk 
and  return  the  pipeline  to  safe  operation. 
The  ability  of  personnel  to  rapidly 
respond  to  such  a  situation  is  crucial  to 
the  overall  safety  of  pipeline  operation. 

RSPA  invites  commenters  to  identify 
other  indicators  of  the  risks  associated 
with  drug  use  by  employees  performing 


sensitive  safety  and  seciuity-related 
functions.  Commenters  are  specifically 
invited  to  submit  data  on  the  incidence 
of  drug  use  among  employees  subject  to 
this  proposal. 

Effects  of  Drug  Use  on  Safety 

Drugs  are  chemicals  that  affect  the 
body  (physiological  and  function- 
altering  effects)  and  often  the  mind 
(pharmacological  or  mind-altering 
effects).  In  broad  summary,  controlled 
substances  are  drugs  or  other 
substances  identified  by  the  government 
as  creating  a  potential  for  abuse  and/or 
dependency.  In  comments  before  the 
Federal  Railroad  Administration,  the 
American  Medical  Association  and 
other  parties  have  agreed  that,  as  a 
general  matter,  controlled  substances 
constitute  the  primary  drugs  of  interest 
(other  than  alcohol)  with  respect  to 
transportation  safety. 

Most  controlled  substances  have  at 
least  some  accepted  medical 
applications.  Therapeutic  use  of  certain 
controlled  substances  is  frequently 
indicated  both  from  a  medical  point  of 
view  and  from  the  point  of  view  of 
transportation  safety,  since  proper  use 
of  drugs  can  control  disorders  that 
adversely  affect  performance  while 
permitting  the  individual  to  continue 
productive  employment.  If  therapeutic 
drugs  are  used  at  appropriate  levels 
established  by  medical  practitioners  and 
care  is  taken  to  monitor  undesired  "side 
effects.”  safety  will  not  be  materially 
compromised.  Indeed,  in  many  cases, 
control  of  the  underlying  disorder  will 
produce  net  safety  benefits. 

However,  when  individuals  make 
non-medical  use  of  controlled 
substances,  they  often  use  illegal 
(“illicit”)  drugs  that  have  unacceptable 
mind-altering  and  function-altering 
characteristics.  Similarly,  when 
individuals  self-administer  legal  (“licit”) 
drugs  for  non-medical  purposes,  or 
without  proper  medical  supervision, 
adverse  effects  may  result. 

Drugs  and  Their  Effects 

Controlled  substances  are  classified 
by  pharmacological  properties  as — 

•  Narcotics,  such  as  the  opiate-based 
drugs; 

•  Central  nervous  system  (CNS) 
depressants,  such  as  the  barbiturates, 
tranquilizers,  or  methaqualone: 

•  CNS  stimulants,  such  as  cocaine 
and  amphetamines; 

•  Hallucinogens,  such  as  LSD  and 
PCP;  and 

•  Cannabis  (marijuana  derivatives). 

All  controlled  substances  have  a 

potential  for  abuse,  and  many  have  a 
high  potential  for  dependence.  The 
effects  of  these  drugs  vary  to  some 


extent  by  dosage,  subject,  frequency  of 
use,  route  of  ingestion,  and  pattern  of 
use.  An  individual  drug  user  may  be 
affected  differently  by  the  same  dosage 
on  different  occasions  as  a  result  of 
degree  of  fatigue,  physical  disorders, 
biorhythms,  acquired  tolerance,  and 
other  factors. 

It  is  important  to  note  that  the  effects 
of  drugs  on  human  performance  are  not 
limited  to  a  perceived  “high”  or  other 
immediate  mind-altering  sensation 
experience  by  the  user.  Instead,  drug 
effects  are  complex  and,  in  many  cases, 
long-lived.  They  include — 

•  Acute  effects,  including  the  often 
sought-after  change  of  mental  state  and 
physiological  changes; 

•  A/ter-effects,  from  individual  doses 
or  series  of  doses; 

•  Chronic  effects  from  prolonged  use, 
which  may  include  profound 
biochemical  changes  and  changes  in 
cognitive  functions;  and 

•  Withdrawal  effects  when  a  drug- 
dependent  individual  ceases  use  of  the 
drug.  All  of  these  potential  effects  are  of 
concern  with  respect  to  transportation 
safety,  yet  only  the  acute  effects 
correlate  to  some  extent  in  time  with 
body  fluid  concentrations  of  the 
impairing  substance;  and  for  most  drugs 
that  correlation  is  imperfect. 

Perceived  Dangers  of  Drugs  in 
Transportation 

The  potential  detrimental  effects  of 
drugs  on  performance  are  not  a  matter 
of  speculation.  There  is  a  broad 
consensus  among  transportation 
companies,  employees  and  related 
professionals  that  the  use  of  alcohol  and 
the  non-medical  use  of  controlled 
substances  are  not  consistent  with 
safety.  Increasingly,  knowledgeable 
safety  professionals  in  transportation 
are  coming  to  realize  that  “off-duty  use” 
and  “on-duty  use”  are  not  distinct 
categories  warranting  entirely  separate 
consideration,  but  are  instead  facets  of 
an  overall  picture — i.e.,  fitness  for  duty 
involving  sensitive  safety  and  security- 
related  functions.  Although  there  are 
differences  of  opinion  among 
transportation  safety  experts  concerning 
appropriate  countermeasures,  the  need 
for  effective  countermeasures  is  almost 
universally  acknowledged. 

Experimental/Clinical  Data 

A  growing  body  of  information  related 
to  drug  effects  on  safety  has  influenced 
the  opinion  held  by  those  in  the 
transportation  industry  concerning  the 
effects  of  drug  use  on  the  industry. 
Numerous  behavioral  studies  and 
extensive  clinical  experience  have 
established  the  fact  that  controlled 
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substances  can  powerfully  alter  the 
capacity  of  human  beings  to  respond 
appropriately  to  their  environment. 

The  following  considers  how  drugs 
adversely  affect  safety.  Since  each 
human  being  is,  biologically,  a  unique 
and  w'hole  organism,  any  such 
discussion  will  suffer  from 
incompleteness,  on  the  one  hand,  and  an 
absence  of  total  analytical  integration, 
on  the  other.  However,  the  available 
literature  does  offer  useful  information 
that  can  be  placed  in  the  appropriate 
context  and  that  can  guide  the 
formulation  of  public  policy.  Among 
other  sources,  this  discussion  draws 
heavily  on  a  draft  study  prepared  by  the 
Transportation  Systems  Center  of  the 
Department  of  Transportation.  A  copy  of 
that  report  (Sussman,  Salvatore,  Huntley 
and  Hobbs,  “Data  Available  on  the 
Impact  of  Drug  Use  on  Transportation 
Safety.”  April  17, 1987)  will  be  placed  in 
the  docket  of  this  rulemaking. 

Drug  effects  can  be  analyzed  in 
experimental  studies  from  the  point  of 
view  of  their  impact  on  particular 
human  faculties.  These  faculties  are,  of 
course,  merely  aspects  of  human 
performance  capabilities,  and 
experimental  studies  often  involve  tasks 
that  may  call  on  more  than  one  faculty. 
“Sensory  function"  refers  to  the  ability 
of  an  individual  to  detect,  feel,  identify, 
discriminate  between,  and  recognize 
objects  and  conditions.  Visual  acuity 
and  perception  are  the  sensory  functions 
whose  impairment  would  be  most 
detrimental  to  the  safe  functioning  of  a 
transportation  employee.  “Motor 
performance"  is  also  important  to  the 
safe  functioning  of  an  employee.  This 
involves  the  ability  to  make  timely, 
accurate,  and  steady  control 
movements,  and  includes  both  simple 
and  complex  reaction  time,  as  well  as 
tracking  and  steadiness. 

“Vigilance”  describes  another  ability 
necessary  to  safe  performance. 
“Vigilance”  is  the  term  used  to  describe 
the  ability  of  an  individual  to  detect  and 
respond  to  extremely  infrequent  signals 
provided  as  a  part  of  a  low  event  or 
boring  task.  Maintaining  attention  and 
alertness  is  important  for  all 
transportation  operators,  particularly 
during  night  operations.  Finally, 
“cognitive  functions”  are  of  importance 
to  safe  operation.  This  refers  to  the 
ability  to  classify,  store,  intergrate  and 
recall  information.  Judgment,  memory, 
proclivity  for  risk-taking,  and  the  ability 
to  manage  multiple  tasks  are  areas  of 
particular  concern  for  transportation. 

The  available  evidence  indicates  that 
all  controlled  substances  tend,  to  a 
greater  or  lesser  degree,  to  affect 
adversely  one  or  more  of  the  faculties 
critical  to  safe  conduct  of  transportation 


and  transportation-related  duties.  In 
some  cases,  acute  effects  may  be  of 
greatest  concern,  while  with  other  drugs 
the  primary  hazards  may  relate  to  after 
effects  and  chronic  effects.  Some 
individuals  may  be  unimpaired  by  some 
drugs  at  some  dosages  with  respect  to 
certain  faculties  relevant  to 
performance.  Indeed,  in  certain  discrete 
settings  CNS  stimulants  may 
temporarily  enhance  the  ability  of  an 
individual  to  sustain  attention  (as  an 
acute  effect).  However,  when  the  full 
range  of  effects  is  considered,  no 
controlled  substance  can  be  eliminated 
as  a  source  of  significant  concern. 

Narcotics  are  among  the  drugs  having 
the  highest  potential  for  abuse  and 
dependence,  and  use  of  narcotics  is 
therefore  unlikely  to  be  limited  to  off- 
duty  hours.  Narcotics  dull  the  perception 
of  external  and  internal  stimuli  and  tend 
to  induce  a  feeling  of  pleasant  lethargy. 
These  drugs  can  adversely  affect  motor 
performance,  as  well  as  vigilance. 
Although  there  is  no  extensive  body  of 
literature  on  the  effects  of  narcotics  on 
tasks  common  to  transportation, 
standard  therapeutic  practice  requires 
warning  that  narcotics  should  not  be 
used  by  transportation  or  heavy 
equipment  operators  except  where  side 
effects  have  been  determined  and  then 
only  under  strict  medical  supervision. 

CNS  depressants  include  a  variety  of 
compounds  that  reduce  sensitivity  to 
stimuli,  slow  information  processing, 
and  impair  the  ability  of  the  user  to 
concentrate  or  focus  attention. 
Behavioral  studies  of  the  acute  effects  of 
CNS  depressants  have  demonstrated 
decline  of  motor  performance,  including 
tracking  skills,  simple  reaction  time,  and 
choice  reaction  time.  Depressants  may 
adversely  affect  sensory  functions  such 
as  signal  recognition  and  cognitive 
functions  such  as  short-term  memory 
and  information  processing. 

Experimental  evidence  also  shows 
that  after-effects  of  depressant  use 
(hangovers)  can  impair  performance. 
Further,  most  CNS  depressants  have  a 
high  dependency  potential,  and  severe 
withdrawal  symptoms  can  result  if  use 
is  discontinued  suddenly.  Since  the 
timing  of  withdrawal  symptoms  is  not 
always  predictable,  the  cessation  of  use 
by  a  depressant-dependent  person  can 
result  in  loss  of  control  over  a 
transportation  vehicle  or  task.  Instances 
of  severe  withdrawal  from  alcohol, 
involving  convulsions  and  loss  of 
control,  have  been  reported  in  the 
aviation  conte.xt;  and  withdrawal  from 
other  CNS  depressants  presents  risks  of 
equal  gravity. 

CNS  stimulants  such  as  cocaine  and 
amphetamines  tend  to  increase  mental 
activity,  responsiveness  to  external 


stimuli,  and  in  some  cases  restore 
concentration  to  fatigued  individuals. 
These  apparently  benign  qualities  make 
stimulants  (particularly  amphetamines) 
attractive  “operational"  drugs  (taken  in 
an  effort  to  sustain  or  enhance 
performance),  as  well  as  so-called 
“recreational  drugs.”  The  non-regulated 
stimulant  caffeine  is  taken  for  similar 
purposes. 

However,  powerful  stimulants  do  not 
avoid  fatigue,  but  only  postpone  it  and 
thereby  compound  its  severity.  Side 
effects  may  include  restlessness, 
increased  anxiety,  and  confusion. 
Transportation  employees  may  rely 
upon  the  drug  for  periods  which  go 
beyond  its  period  of  effectiveness, 
resulting  in  the  sudden  onset  of  deep 
sleep.  Sustained  reliance  on 
amphetamines  may  result  in  toxic 
effects  such  as  paranoia  and  delirium, 
since  increasing  doses  are  needed  to 
offset  developing  tolerance.  While  it  is 
widely  held  that  stimulants  do  not 
produce  true  physical  dependence,  it  is 
also  recognized  that  they  can  induce  a 
strong  psychological  dependence. 

Recent  experience  with  cocaine  has 
confirmed  the  dependency-producing 
character  of  that  drug,  its  potent 
psychoactivity,  its  ability  to  induce 
seizures  after  a  single  dose,  and  its 
ability  to  produce  psychosis  after 
chronic  use.  See,  e.g..  Cocaine: 
Pharmacology,  Effects,  and  Treatment 
of  Abuse,  Research  Monograph  Series. 
No.  50  (National  Institute  on  Drug  Abuse 
1984).  Reports  of  drug  experiences 
suggest  strongly  that  cocaine  use  may 
promote  risk-taking  and  cause  the  user 
to  over-estimate  his  degree  of  control. 
Cocaine  is  not  an  attractive 
“operational”  drug  because  of  its  short 
duration,  but  use  by  an  employee  prior 
to  reporting  for  work  may  result  in 
depression  or  exacerbate  fatigue, 
leaving  the  employee  poorly  equipped  to 
undertake  a  full  work  day.  Because 
dependency  on  cocaine  may  manifest 
itself  abruptly  after  a  long  period  of 
apparently  successful  “occasional”  use. 
the  cocaine  abuser’s  private 
“recreation”  may  become  a  matter  of 
public  safety  concern  at  any  time 
without  warning. 

Although  no  experimental  studies 
reflecting  effects  of  stimulants  over  an 
extended  time  period  have  been 
reported,  clinical  experience  suggests 
that  these  substances  have  a  significant 
potential  for  producing  behavioral 
changes  inimical  to  safety,  particularly 
when  used  in  high  concentrations  or 
over  a  long  period  of  time. 

Hallucinogens  are  ingested  for  the 
specific  purpose  of  inducing  euphoria 
and  a  distortion  of  time  and  space. 
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These  drugs  generally  produce 
relaxation  and  a  shortened  attention 
span.  Hallucinogens  have  not  been  the 
subject  of  responsible  scientific  research 
involving  human  subjects  because  of 
their  capacity  to  produce  psychotic 
reactions.  Use  of  hallucinogens  is  of 
particular  concern,  since  they  may 
trigger  mental  distrubances  that  can  last 
for  extended  periods  or  recur  without 
warning. 

Marijuana  is  sometimes  classified  as 
a  hallucinogen  but  has  properties  that 
warrant  its  separate  treatment.  As  the 
most  popular  illicit  drug  of  abuse, 
marijuana  was  once  viewed  by  many 
Americans  as  a  mild  and  relatively 
harmless  substance.  However,  as  the 
potency  of  marijuana  available  on  the 
illicit  market  increased  and  a  large 
segment  of  the  population  gained 
experience  on  its  use,  it  became 
apparent  that  marijuana  had  emerged  as 
a  major  public  health  and  safety  risk. 

By  1980,  it  could  be  said  that 
marijuana  impairs  learning  ability  and 
interferes  with  complex  psychomotor 
performance,  including  driving. 
Marijuana  Research  Findings:  1980. 
Research  Monograph  Series  No.  31 
(National  Institute  on  Drug  Abuse).  In 
addition,  marijuana  became  more 
widely  recognized  as  a  threat  to  health. 
Institute  of  Medicine,  National  Academy 
of  Sciences,  Marijuana  and  Health 
(National  Academy  Press  1982). 

According  to  the  experimental  studies, 
marijuana  affects  such  sensory 
functions  as  visual  acuity,  signal 
detection,  and  balance  or  standing 
steadiness.  Motor  performance  on  flight 
similator  tasks  was  adversely  affected, 
as  were  tracking  tasks  and  pursuit  rotor 
tracking.  Closed-course  and  city  driving 
tests  both  indicated  reduced  driving 
precision,  some  of  which  the  Institute  on 
Medicine  [Id.  at  118)  assessed  as 
indicating  impairment  of  judgment  as 
well  as  care  handling  skills. 

Laboratory  studies  have  also 
demonstrated  reduced  vigilance  in 
signal  detection  tasks.  Studies 
evaluating  cognitive  functions  indicate 
that  marijuana  may  reduce  risk  taking, 
but  also  show  that  marijuana  reduces 
performance  in  divided  attention 
situations. 

Recent  research  has  suggested  the 
possibility  of  next-day  after  effects  from 
marijuana  that  may  reduce  performance 
on  complex  divided  attention  tasks. 
Yesavage,  Leirer,  Denari  and  Hollister, 
“Carry-Over  Effects  of  Marijuana 
Intoxication  on  Aircraft  Pilot 
Performance:  A  Preliminary  Report" 

(Am.  J.  Psychiatry  142: 1325-1329  (1985)). 
Some  experts  also  believe  that  the 
accumulation  of  cannabinoids  in  the 
body  through  chronic  use  may  produce 


adverse  effects  that  do  not  abate  at  any 
time  while  the  marijuana  habit  is 
sustained.  Since  marijuana  metabolites 
have  been  identified  at  low  levels  in  the 
urine  for  as  long  as  77  days  after 
cessation  of  heavy  and  chronic  use,  the 
possibility  of  significant  chronic  effects 
cannot  be  excluded.  See  Ellis,  Mann, 
Judson,  Schramm  and  Tashchian, 
“Excretion  Patterns  of  Cannabinoid 
Metabolites  After  Last  Use  in  a  Group  of 
Chronic  Users”  [Clin.  Pharmacol.  Ther. 
38:573-578  (1985)). 

In  summary,  drugs  in  each  of  the 
classes  of  controlled  substances  have 
mind  and  function-altering  effects  on  the 
human  subject.  Recent  research 
involving  several  widely-used  drugs 
vividly  illustrates  the  correlation  among 
clinical  data,  theoretical  pharmacology, 
and  performance  on  transportation- 
related  tasks.  Smiley,  Moskowitz,  and 
Ziedman,  “Effects  of  Drugs  on  Driving”, 
DHHS  Publication  No.  (ADM)  85-1386 
(National  Institute  on  Drug  Abuse  and 
National  Highway  Traffic  Safety 
Administration  1985).  Smiley,  et  al, 
examined  the  effects  of  secobarbital  and 
diazepam  (CNS  depressants),  marijuana 
and  alcohol  in  a  complex,  blind  study 
using  a  driving  simulator.  The  study 
measured  performance  on  a  variety  of 
driving  tasks,  including  stop  or  swerve 
decisions,  tracking,  passing,  and 
maintaining  distance  at  two  dosage 
levels  for  each  drug.  The  results 
revealed  differences  in  particular  effects 
and  performances  on  individual  phases 
of  the  study.  However,  when  the  data 
were  combined  the  authors  concluded 
as  follows: 

Secobarbital,  diazepam,  marijuana,  and 
alcohol  were  all  found  to  impair  performance 
of  a  variety  of  simulated  driving  tasks.  Drug 
levels  tested  for  secobarbital  and  diazepam 
were  therapeutic  doses;  the  marijuana  doses 
were  considered  moderate  to  strong  by  the 
subject  population  used;  the  alcohol  effects 
were  reported  for  levels  up  to  and  slightly 
above  the  legal  limit.  No  clear-cut  differences 
in  the  pattern  of  effects  were  found  among 
the  drugs  tested.  All  drugs  impaired 
perceptual-motor  skills  [e.g.,  tracking,  speed 
and  headway  control),  perceptual  tasks 
where  response  time  and  detection  ability 
were  measured,  and  decisionmaking  tasks. 

Id.  at  19  (emphasis  supplied).  This 
research  suggests  that  the  subtle 
differences  in  the  way  certain  drugs 
affect  human  functions  may  be  less 
important  than  the  overall  disordering 
effect  of  those  drugs  on  the  user’s  ability 
to  respond  to  the  complex  challenges 
posed  by  the  transportation 
environment. 

Finally,  as  noted  above,  many  of  the 
detrimental  effects  of  drugs  relate  not  so 
much  to  the  toxic  or  acute  action  of  the 
drug  when  it  may  be  found  in  high 


concentrations  in  the  blood  stream,  but 
rather  the  chronic  or  cumulative  action 
of  the  drug  on  the  body  and  the  mind. 
Much  of  this  long-term  impairment  of 
the  organism  is  poorly  understood,  but 
what  is  known  is  a  source  of  concern. 

Epidemiological  Studies 

The  optimal  approach  to  evaluating 
the  effects  of  drugs  on  safety  would 
include  a  program  to  ascertain  the 
presence  of  drug  use  in  an  adequate 
sample  of  accidents  and  the 
development  of  good  data  on  the 
incidence  of  drug  use  in  the  same 
population.  By  this  means  it  would  be 
possible  to  ascertain  the  relative  risk 
presented  by  the  drug  user  in  relation  to 
the  non-user.  Stated  differently,  it  would 
be  possible  to  ascertain  whether  the 
user  was  over-represented  in  the 
relevant  population.  Over  a  period  of 
years,  analysis  of  this  kind  has 
permitted  the  Department  of 
Transportation,  through  its  National 
Highway  Traffic  Safety  Administration, 
to  determine  the  role  of  alcohol  in 
highway  accidents. 

A  variety  of  methodological  problems 
make  such  an  undertaking  for  other 
drugs  difficult,  if  not  ultimately 
impossible.  Drug  abuse  incidence  is 
known  to  vary  to  a  considerable  extent 
by  the  demographics  of  the  population, 
and  the  various  regulated  transportation 
modes  employ  workforces  that  are  not 
of  the  same  composition.  Thus,  any 
study  would  have  to  discriminate 
carefully  by  transportation  mode. 

In  recent  years,  a  variety  of 
countermeasures  have  been  attempted 
to  address  drug  abuse  in  transportation. 
Some  of  these  have  had  positive  effects, 
and  no  doubt  some  of  these  effects  have 
waned  with  the  passage  of  time.  This 
likely  volatility  in  drug  abuse  incidence 
creates  a  moving  target,  making 
comparisons  of  relative  risk  very 
difficult. 

Further,  when  focused  on  a  relatively 
small  population  within  an  industry,  any 
attempt  to  measure  drug  use  incidence 
among  those  involved  in  accidents  will 
itself  likely  affect  drug  use  incidence, 
since  detection  will  produce  some 
degree  of  general  deterrence.  Until 
recently,  incidence  of  drug  use  among 
those  involved  in  accidents  has  not  been 
determined  on  a  routine  basis,  and 
adequate  data  is  not  yet  available  from 
the  initial  efforts  to  make  appropriate 
comparisons,  even  if  incidence  of  use  in 
the  general  population  were  reliably 
determined. 

Proceeding  in  the  absence  of  an 
incidence/over-representation  study  is 
difficult,  at  best.  Those  most  popular 
illicit  drugs,  marijuana  and  cocaine,  are 
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eliminated  from  the  blood  very  quickly 
after  last  use.  While  alcohol  is 
somewhat  readily  distinguished  as  to 
likely  involvement  by  use  of  blood 
alcohol  levels,  the  very  complex  effects 
of  other  drugs  make  a  blood 
concentration  approach  less  useful. 
Attempts  to  obtain  good  post-accident 
toxicology  are  only  now  beginning  to 
provide  data  that  may,  in  combination 
with  careful  field  investigations,  provide 
sufficient  anecdotal  evidence  to 
evaluate,  at  least  on  a  qualitative  basis, 
the  true  involvement  of  drugs  in 
transportation  accidents. 

However,  the  limited  epidemiological 
data  that  do  exist  suggest  that  the 
inferences  drawn  from  experimental  and 
clinical  data  are  warranted.  A  study  of 
440  fatally  injured  young  California 
drivers  detected  alcohol  in  70  percent  of 
the  drivers,  marijuana  in  37  percent,  and 
cocaine  in  11  percent.  Each  of  24  other 
drugs  was  detected  in  fewer  than  5 
percent  of  the  fatally  injured  group. 
Although  only  alcohol  could  be  clearly 
“associated  with  crash  responsibility” 
within  the  limitations  of  the  available 
data,  the  authors  concluded  that  the  role 
of  marijuana  in  automobile  crashes 
needs  further  investigation.  Williams, 
Peat,  Crouch,  Wells,  and  Finkle.  “Drugs 
in  Fatally  Injured  Young  Male  Drivers” 
[Public  Health  Reports  100:19-25  (1985)). 

A  detailed  study  of  497  drivers  injured 
in  motor  vehicle  accidents  and  treated 
in  a  Rochester,  New  York,  hospital 
found  that  38  percent  of  the  drivers  had 
alcohol  or  another  drug  in  their  systems. 
Alcohol  was  found  in  25  percent, 
marijuana  in  9.5  percent,  and 
tranquilizers  in  7.5  percent.  Culpability 
was  determined  for  accident  causation 
from  police  reports  and  interviews. 
Alcohol  showed  the  highest  culpability 
rate  (74  percent  at  high  BAC),  but 
marijuana  users  also  had  a  high 
culpability  rate  of  53  percent,  in  contrast 
to  drug-free  drivers  (34  percent).  The 
culpability  rate  for  tranquilizer  users 
was  less  than  that  of  drug-free  drivers, 
and  the  blood  levels  determined  were 
consistent  with  therapeutic  doses  which 
suggests  that  the  use  of  prescription 
medications  is  not  per  se  hazai^ous. 
These  results  were  considered 
conservative,  since  drivers  were  not 
required  to  provide  blood  samples,  and 
many  refused.  However,  the  relatively 
small  number  of  drivers  surveyed 
permitted  the  authors  to  determine 
culpability  at  a  level  deemed 
statistically  significant  only  for  alcohol. 
Terhune  and  Fell,  “The  Role  of  Alcohol, 
Marijuana,  and  Other  Drugs  in  the 
Accidents  of  Injured  Drivers”,  NHTSA 
Technical  Report  DOT-HS-8()6-181 
(Revised-March  1982). 


Both  of  the  foregoing  studies  noted  a 
substantial  number  of  cases  in  which 
drug  use  was  combined  with  alcohol 
use.  The  polydrug  phenomenon  both 
suggests  the  hazard  of  relying  on 
countermeasures  directed  exclusively  to 
alcohol  and  complicates  the  evaluation 
of  drug  involvements.  This  dilemma  is 
particularly  critical  when  it  is 
considered  that  employed  drug  abusers 
may  elect  to  use  drugs  other  than 
alcohol  on  the  job  precisely  for  the 
purpose  of  avoiding  detection. 

Conclusions 

The  full  extent  of  drug  effects  and  the 
dose-response  characteristics  of 
individual  drugs  on  particular  subjects  is 
the  subject  of  continuing  study.  Such 
study  could  be  expected  to  continue 
indefinitely,  even  if  the  pharmacopeia 
were  a  closed  class  and  a  steady  stream 
of  new  compounds  were  not  being 
introduced  into  licit  and  illicit 
marketplaces  on  a  daily  basis.  But  the 
fact  that  continuing  study  is  warranted 
does  not  mean  that  no  other  action  is 
appropriate.  It  is  important  to  draw 
reasonable  conclusions  from  the 
available  data  that  can  help  to  protect 
the  public  safety. 

The  only  responsible  conclusion  that 
can  be  drawn  from  available  evidence  is 
that  the  non-medical  use  of  controlled 
substances  among  transportation 
employees  in  sensitive  safety  and 
security-related  functions  constitutes  a 
clear  threat  to  the  public  safety.  The 
threat  flows  from  the  after-effects, 
chronic  effects,  and  withdrawal  effects 
of  these  substances,  as  well  as  the  more 
heavily-researched  acute  affects.  Any 
set  of  countermeasures  must  therefore 
encourage  drug  abusers  in  the  subject 
populations  to  abate  their  habits  or  seek 
treatment  for  their  chemical 
dependencies,  as  appropriate. 

Jurisdiction 

The  two  primary  statutes  under  which 
RSPA  administers  the  pipeline  safety 
program  are  the  Natural  Gas  Pipeline 
Safety  Act  of  1968  (NGPSA),  as 
amended  (49  App.  U.S.C.  1671  et  seq.], 
and  the  Hazardous  Liquid  Pipeline 
Safety  Act  of  1979  (HIJSA),  as  amended 
(49  App.  U.S.C.  2001  et  seq.].  Under  both 
statutes,  RSPA  develops  and 
implements  minimum  Federal  safety 
standards  for  operators  of  natural  gas, 
liquefied  natural  gas,  and  hazardous 
liquid  pipelines.  RSPA  also  regulates 
operators  of  offshore  gas  gathering  lines 
under  the  Hazardous  Materials 
Transportation  Act  (49  App.  U.S.C.  1801 
et  seq.].  In  the  case  of  interstate 
pipelines,  enforcement  is  performed  by 
the  Federal  Office  of  Pipeline  Safety 
(OPS).  In  the  case  of  intrastate  pipelines. 


enforcement  is  performed 
predominantly  by  the  State  enforcement 
personnel.  In  the  latter  case,  pursuant  to 
statutory  authorization  and  upon  filing 
an  annual  certification  with  the 
Department,  a  State  enforces  the 
Federal  standards  adopted  by  the  State 
under  its  independent  regulatory 
authority.  If  adopted,  these  proposed 
rules  would  become  part  of  the  Federal 
pipeline  safety  regulations,  49  CFR  Parts 
192, 193,  and  195,  and  would  in  turn  be 
adopted  by  and  enforced  by  the  States 
with  respect  to  the  intrastate  pipelines 
under  their  jurisdiction. 

Authority  to  implement  drug 
education,  awareness  and  testing 
programs  is  derived  from  the  broad 
authority  granted  in  the  above  cited 
statutes.  This  authority  is  applicable  to 
various  aspects  of  pipeline  facilities 
affecting  pipeline  safety,  including 
“design,  installation,  inspection, 
emergency  plans  and  procedures, 
testing,  construction,  extension, 
operation,  replacement,  and 
maintenance  of  pipeline  facilities.”  49 
App.  U.S.C.  1672  and  2002.  Under  this 
authority,  OPS  can  set  qualifications, 
such  as  experience  and  training,  for 
pipeline  personnel.  In  fact,  OPS  has  set 
technical  qualification  requirements  for 
welders. 

The  proposed  rule  will  take  the 
obvious  next  step  by  establishing 
standards  for  ensuring  that  operator 
personnel  directly  affecting  the  safety  of 
pipeline  transportation  are  free  of  drug 
induced  impairment  that  may  affect  the 
safety  of  the  pipeline. 

Goals  of  Testing 

The  objective  of  drug  testing  is  to 
ensure  a  drug-free  transportation  system 
environment  which  will  enhance  overall 
safety  and  assure  public  confidence.  A 
drug-free  environment  means  that  an 
individual  covered  by  these  proposals 
may  not  have  drugs  in  his  or  her  system 
at  levels  above  certain  test  limits  at  any 
time.  If  drugs  are  discovered  in 
quantities  above  those  limits, 
individuals  may  face  the  possibility  of 
losing  their  right  to  perform  the  specific 
sensitive  safety  and  security-related 
functions  for  which  drug  testing  is 
required.  Thus,  even  if  an  individual 
uses  drugs  “off  duty”,  if  the  evidence  of 
the  use  remains  in  the  system  above  the 
established  levels  during  “on-duty” 
hours,  it  would  require  action  under  this 
rule.  The  implementation  of  drug  testing 
would  serve  as  a  deterrent  to  drug  use 
by  inducing  employees  to  seek  help 
based  on  fear  of  detection  through  drug 
testing.  Employees  who  are  voluntarily 
undergoing  rehabilitation  would,  in  all 
likelihood,  be  subject  to  a  special  testing 
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schedule  contained  in  their 
rehabilitation  program  in  place  of  the 
random  tests  which  would  be  applicable 
to  employees  in  general. 

Additionally,  implementation  of  drug 
testing  would  enable  RSPA  to  collect 
data.  Currently,  very  little  data  exists 
evidencing  the  extent  of  drug  abuse  in 
the  pipeline  transportation  industry.  A 
random  sampling  program  would  enable 
the  Office  of  Pipeline  Safety  to  collect 
statistically  valid  and  representative 
data  on  usage  and  extent  of  usage  in  the 
pipeline  industry.  RSPA  would  collect, 
consider,  and  evaluate  data  on  such 
things  as  age  and  occupational  position 
of  users,  and  type  of  drugs  used.  This 
data  would  enable  RSPA  to  assist  the 
industry  in  more  effectively  combatting 
substance  abuse  through  rehabilitation, 
further  education,  training,  and  testing 
programs.  The  RSPA  is  very  interested 
in  receiving  any  additional  data  on  the 
use  of  controlled  substances  by  pipeline 
personnel. 

Overview  of  the  Proposed  Drug  Program 

A  drug  program  would  be  established 
by  pipeline  operators  for  individuals 
who  perform  specific  sensitive  safety 
and  security-related  functions.  Pipeline 
operators  covered  by  these  proposals 
would  include  all  operators  subject  to 
regulation  under  either  49  CFR  Parts  192, 
193,  or  195,  except  for  master  meter 
operators.  This  includes  small  municipal 
gas  systems.  This  rule  does  not  propose 
to  cover  master  meter  operators  since 
they  do  not  usually  perform  the 
functions  traditionally  considered  as 
operating  or  maintaining  a  pipeline.  The 
gas  distribution  company  is  responsible 
for  the  operational  characteristics  of  the 
pipeline  system.  Therefore,  the  types  of 
incidents  that  would  arise,  such  as  leaks 
or  explosions,  would  not  be  prevented 
by  the  drug  testing  of  master  meter 
operators.  Comments  are  requested  as 
to  whether  this  approach  is  valid.  RSPA 
also  invites  comments  as  to  what 
methods  might  be  used  to  facilitate  the 
inclusion  of  other  small  operators  in  the 
program  and  whether  all  other  small 
operators  should  be  required  to  develop 
and  implement  a  drug  abatement 
program.  Commenters  who  believe  that 
the  proposed  rule  should  not  cover  such 
entities,  either  in  whole  or  in  part, 
should  explain  the  basis  for  their  views 
and  describe  how  they  would  define 
small  operators  for  this  purpose. 

The  proposed  drug  program  would  be 
composed  of  two  parts:  the  first  part 
would  be  testing  for  drugs  to  detect 
users  and  to  deter  future  drug  use;  the 
second  part  would  be  an  ongoing  and 
active  “preventive”  program  that  would 
offer  Employee  Assistance  Program 
services  including  rehabilitation. 


education,  and  training.  The  two  parts  of 
the  program  are  complementary  and 
mutually  supportive  because  the 
problem  of  drug  abuse  must  be 
addressed  from  several  perspectives. 
Pipeline  operators  would  test,  or  ensure 
that  the  contractors  test,  individuals 
who  directly  or  indirectly  perform 
speciHed  sensitive  safety  and  security- 
related  functions  for  those  operators  for 
prohibited  drug  levels  above  limits  set 
by  the  proposed  rule.  These  individuals 
would  generally  include  a  large  portion 
of  an  operator’s  operation  and 
maintenance  staff  (including  operator 
contractor  employees).  Comments  are 
requested  as  to  whether  pipeline 
inspectors  who  are  employed  by  the 
States  should  be  subject  to  drug  testing. 

Under  the  proposed  drug  program,  the 
operator  would  be  required  to  conduct 
the  following  types  of  testing:  pre¬ 
employment  testing  for  all  applicants  for 
safety-related  jobs:  post-accident  testing 
for  employees  or  contractor  employees 
directly  involved  in  an  accident;  random 
testing;  and  testing  based  on  reasonable 
cause.  The  test  regimen  would  include 
an  initial  test  followed  by  a  more 
specific  confirmation  test  if  the  initial 
test  were  positive.  This  testing  would  be 
required  to  be  carried  out  according  to 
the  HHS  guidelines.  Each  operator 
would  be  required  to  make  sure  that  any 
testing  conformed  to  these  guidelines. 
Failure  by  the  employer  to  do  so,  like 
any  failure  by  a  regulated  party  to 
comply  with  a  RSPA  safety  rule,  makes 
the  employer  subject  to  RSPA 
enforcement  action,  including  civil 
penalties. 

Under  the  proposed  rule,  employers 
would  have  120  days  from  the  effective 
date  of  the  final  rule  in  which  to  develop 
a  drug  plan.  Under  Parts  192  and  195,  the 
drug  plan  would  be  required  to  be 
incorporated  into  the  operator’s 
operating  and  maintenance  plan  (O&M 
plan).  Under  Part  193,  the  drug  plan 
would  be  required  to  be  incorporated 
into  the  operator’s  personnel  health 
plan.  The  drug  plan  would  be  required 
to  be  implemented  180  days  after  the 
plan  is  incorporated  into  the  O&M  or 
personnel  health  plan. 

Several  Administrations  within  the 
Department  of  Transportation  have 
developed  proposed  rules  that  would 
mandate  drug  testing,  and  would  require 
that  drug  programs  formulated  in  the 
private  sector  be  submitted  to  them  for 
approval  prior  to  being  implemented. 
RSPA  invites  comments  on  whether  it  is 
necessary  as  well  as  feasible  to  require 
that  drug  programs  mandated  by  the 
proposed  rule  be  submitted  to  RSPA  for 
approval.  One  possible  solution  is  to 
require  the  plans  to  be  submitted  and  to 


have  them  go  into  effect  a  set  number  of 
days  after  their  submission  unless  RSPA 
determines  that  they  are  inadequate  and 
notifies  the  submitter  of  the  inadequacy. 
RSPA  also  invites  comments  on  whether 
employers  should  have  the  flexibility  to 
develop  company-speciflc  drug 
abatement  programs  and  submit  such 
programs  to  RSPA  for  approval  in  lieu  of 
following  the  RSPA-proposed  program. 
RSPA  is  also  interested  in  comments  on 
ways  in  which  the  policy  behind  this 
NPRM  can  be  achieved  through 
procedures  or  programs  without  the 
need  for  detailed  regulatory 
requirements. 

An  Employee  Assisted  Program  (EAP) 
is  an  important  component  of  the 
proposed  drug  program.  Minimum 
requirements  for  rehabilitation, 
education,  and  training  have  been 
included  in  the  proposed  rule  and  are 
discussed  below.  This  proposed  rule 
would  not  prohibit  employers  from 
adopting  and  enforcing  additional  or 
more  stringent  procedures  which  are  not 
inconsistent  with  the  proposed  rule. 
However,  under  certain  circumstances 
and  alternatives  as  discussed  infra,  an 
employee,  other  than  a  temporary 
employee,  may  not  be  disciplined  or 
fired  upon  receipt  of  their  first  positive 
drug  test,  if  the  individual  agrees  to 
participate  in  an  EAP. 

The  issue  of  testing  for  alcohol  is  not 
included  in  this  rulemaking.  Alcohol 
testing  is  not  being  proposed  because 
the  two  preferred  methods  of  testing  an 
individual  for  the  presence  of  alcohol 
are  by  breath  analysis  and  by  drawing 
blood.  It  tests  were  run  for  alcohol  and 
for  drugs,  two  difl'erent  types  of  tests 
(blood  alcohol  concentration  and 
urinalysis)  would  have  to  be  conducted 
since  urinalysis  has  been  chosen  as  the 
method  by  which  drugs  would  be  tested 
for.  This  would  greatly  complicate  the 
process  as  well  as  increase  costs.  Also, 
the  blood  test  method  generally  is 
considered  to  be  a  more  invasive 
procedure.  Finally,  it  is  easier  to  identify 
someone  who  abuses  alcohol  and 
reports  for  work  impaired  than  someone 
who  uses  drugs. 

Who  Would  Establish  a  Drug  Program 

Both  the  NGPSA  and  the  HLPSA  place 
the  responsibility  for  compliance  with 
safety  regulations  on  the  pipeline 
operator.  In  enforcement,  RSPA  has 
consistently  taken  this  position  and  held 
the  operator  responsible  for  compliance 
even  when  the  operator  contracts  out 
part  or  all  of  its  sensitive  safety  and 
security-related  functions.  Therefore,  it 
is  reasonable  to  place  the  responsibility 
for  testing  on  the  operator  to  ensure  that 
all  individuals  who  perform  sensitive 
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safety  and  security-related  functions  for 
the  operator  are  djug-free.  Operators 
would  be  required  to  include  a  drug 
testing  plan  conforming  to  the  proposed 
rule  in  ^eir  operating  and  maintenance 
or  their  personnel  health  plans.  The 
operator  may  provide  in  its  contract 
with  a  contractor  that  the  testing, 
training,  and  rehabilitation  required  by 
its  drug  testing  plan  be  carried  out  by 
the  contractor.  However,  the  operator 
would  remain  responsible  for  ensuring 
that  the  terms  of  its  drug  testing  plan  are 
complied  with.  In  addition,  the  operator 
would  remain  responsible  for  ensuring 
that  employees  who  fail  a  drug  test  do 
not  perform  sensitive  safety  and 
security-related  functions  until 
successful  rehabilitation  has  taken 
place.  Finally,  the  operator  would  have 
to  ensure  that  the  contractor  would 
allow  access  by  the  operator,  by  RSPA, 
and  by  State  Pipeline  Safety 
Representatives,  to  property  and  records 
kept  by  the  contractor  for  the  purpose  of 
monitoring  the  operator's  compliance 
with  the  proposed  rule.  This  raises 
privacy  questions  that  are  discussed 
below. 

Who  Would  Be  Tested 

Under  the  proposed  rule,  all 
employees  performing  sensitive  safety 
and  security-related  functions  would  be 
tested.  These  functions  might  include 
welding,  radiography,  dispatching, 
pressure  testing,  joining  plastic  pipeline, 
security  and  emergency  response. 
Comments  are  requested  as  to  how 
“sensitive  safety  and  security-related” 
functions  should  be  defined,  and  which 
specific  functions  should  trigger  the 
testing  requirement.  Commenters 
addressing  these  issues  should  provide 
empirical  evidence  to  support  their 
comments. 

What  Drugs  Would  Be  Tested  For 

The  proposed  rule  would  require  that 
during  each  test  required  by  the  rule,  the 
presence  of  marijuana,  cocaine,  opiates, 
amphetamines,  and  phencyclidine  (PCP) 
be  tested  for.  In  reasonable  cause  or 
post-accident  testing,  the  employer  may 
test  for  any  substance  specified  in 
Schedule  I  or  II  of  the  Controlled 
Substances  Act.  21  U.S.C.  801.812  (1981 
&  1987  Cum.  P.P.).  RSPA  invites 
comments  as  to  which  additional  drugs, 
if  any,  should  be  '-'eluded.  Commenters 
should  also  provide  cost  and  benefit 
data  regarding  any  additional  drug 
groups. 

What  Method  Would  Be  Used 

RSPA  proposes  to  require  chemical 
testing,  urinalysis,  to  verify  that 
individuals  performing  sensitive  safety 
and  security-related  functions  in 


pipeline  transportation  are  drug  free. 
Urinalysis  was  chosen  on  the  basis  of 
cost,  simplicity  in  taking  samples,  and 
effectiveness  of  testing  equipment  and 
procedures.  Specimen  collection  and 
testing  would  be  conducted  as  provided 
in  the  Department  of  Health  and  Human 
Services  Scientific  and  Technical 
Guidelines  for  Drug  Testing  Programs 
(HHS  Guidelines). 

When  Testing  Would  Be  Conducted 

RSPA  is  proposing  that  operators 
conduct  four  types  of  testing:  (1)  Before 
employment,  (2)  after  an  accident,  (3)  at 
random,  and  (4)  based  on  reasonable 
cause.  RSPA  is  not  proposing  periodic 
testing  because  the  pipeline  industry 
does  not  have  periodic  physical 
examinations.  These  types  of  testing, 
each  specific  to  certain  circiim.stances, 
together  form  a  part  of  a  deterrent  or 
preventive  drug  program.  The  types  of 
testing  are  described  as  follows: 

1.  Pre-employment  testing  would  be 
required  of  all  applicants  for  specified 
sensitive  safety  and  security-related 
positions.  The  purpose  of  testing 
applicants  is  two-fold:  One,  it  would 
convey  a  clear  message  that  the 
employer  is  serious  about  establishing 
and  maintaining  a  drug-fi-ee 
environment;  and  two,  it  would  help 
indentify  those  who  are  either  addicted 
to  or  so  dependent  upon  drugs  that  they 
cannot  abstain  from  drug  use.  All  tests 
that  produce  positive  results  for  drugs 
would  be  confirmed  using  a  method  of 
testing  as  specified  in  the  HHS 
guidelines.  Applicants  would  be 
informed  that  tests  will  be  conducted  to 
determine  the  presence  of  drugs. 
Although  pre-employment  testing  would 
not  necessarily  identify  those 
individuals  who  temporarily  abstain  to 
avoid  detection,  it  would  help  to  ensure 
that  habitual  abusers  are  not  selected 
for  sensitive  and  security-related 
positions.  An  applicant  would  not  be 
hired  after  receiving  a  confirmed 
positive  test  Applicants  could  withdraw 
an  application  after  a  confirmed  positive 
test  and  the  record  of  the  test  would  be 
destroyed. 

2.  Post-accident  testing.  Employees 
who  perform  sensitive  safety  and 
security-related  functions  as  described 
in  the  proposed  rule,  and  whose 
performance  of  that  function  is  directly 
related  to  an  accident  would  be 
required  to  provide  a  urine  sample  for 
drug  testing  under  the  proposed  rule.  An 
employee  involved  in  an  accident  would 
be  selected  for  testing  based  on  a 
decision  made  by  the  operator  or 
authorized  government  persormel  (e.g., 
inspectors]  that  such  testing  is 
necessary.  The  employer  or  government 
official  must  consider  the  extent  of  an 


individual’s  involvement  in  the  accident 
when  selecting  employees  for  testing. 

3.  Random  (or  Random  Sampling) 
testing  is  expected  to  be  the  primary 
method  used  in  the  drug  program  to 
deter  drug  use.  Random  testing  can  be 
an  extremely  effective  method  for 
decreasing  drug  use  because  abstinence 
from  continued  use  is  the  only  way  to 
prepare  for  an  unannounced  test.  The 
success  of  random  drug  screening  has 
been  demonstrated  in  various  programs. 
The  United  States  Coast  Guard 
implemented  a  random  testing  program 
for  its  uniformed  personnel  which  led  to 
a  75  percent  decrease  in  drug  use  over  a 
five-year  period.  RSPA  requests 
commenters  to  address  whether  the 
experience  of  uniformed  personnel  in 
the  Coast  Guard  program  is  a  valid 
indicator  of  how  pipeline  employees 
would  respond  to  a  similar  program. 

Random  testing  avoids  potential  bias 
toward,  and  selective  harassment  of,  an 
employee  because  every  employee  has 
an  equal  chance  for  selection  at  any 
time.  Random  selection  is  usually 
accomplished  through  scientifically 
accepted  methods  such  as  the  use  of  a 
random-number  table  or  computer- 
based,  random-number  generator.  Both 
methods  select  individuals  by  matching 
these  randomly  selected  numbers 
against  an  employee’s  social  security 
number  or  payroll  account  number.  With 
random  testing,  abstinence  is  the  only 
alternative  to  possible  detection.  Using 
a  true  random  selection  basis, 
employees  selected  for  each  weekly  or 
monthly  increment  would  be  returned  to 
the  poll  of  those  eligible  for  testing  and 
would  be  subject  to  reselection.  The 
vulnerability  for  reselection  deters  drug 
abuse  because  an  individual  selected 
early  in  the  testing  cycle  would  still  be 
subject  to  testing  throughout  the 
remainder  of  the  year  and  would  still 
risk  detection  if  he  or  she  used  drugs 
after  the  first  test.  One  feature  of  this 
plan  is  that  some  employees  might  not 
be  selected  at  all  and  others  could  be 
selected  more  than  once  a  year.  In 
addition,  although  surprise  is  an 
essential  feature  of  a  true  random 
testing  program,  when  an  employee  is 
locat^  in  a  remote  location  and  must  be 
transported  some  distance  to  provide  a 
sample,  the  element  of  surprise  may  be 
lost  in  many  cases.  RSPA  seeks 
comment  on  how  to  deal  with  these 
problems. 

Random  drug  testing  requires  a 
specific  implementation  plan  to  deter 
drug  use.  Tlie  proposed  rules  would 
require  that  up  to  125  percent  of 
employees  performing  specific  sensitive 
safety  and  security-related  functions 
would  be  tested  each  year.  This  does 
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not  mean  that  testing  would  be  carried 
out  at  the  125%  rate,  but  denotes  a  cap 
upon  the  rate  to  be  chosen.  RSPA 
intends  to  select  an  appropriate  rate 
based  on  effectiveness,  deterrence, 
costs,  and  benefits.  Comments  are 
requested  as  to  what  the  proper 
percentage  should  be  and  data 
supporting  this  view  is  also  requested. 
How  would  different  sampling  rates 
affect  the  numbers  of  drug  users  who 
volunteer  for  rehabilitation  under  each 
of  the  rehabilitation  options?  Is  there 
any  evidence  to  support  alternative 
assumptions  regarding  the  rates  at 
which  drug  users  would  volunteer  for 
rehabilitation?  What  is  the  lowest 
sampling  rate  for  random  testing  that 
would  be  effective  in  deterring  drug 
abuse?  Would  higher  sampling  rates 
result  in  sufficiently  higher  benefits  to 
justify  the  costs?  Do  lower  sampling 
rates  necessarily  result  in  lower 
benefits?  Is  reasonable  to  assume  that 
benefits  are  directly  proportional  to  the 
sampling  rate?  Would  the  higher 
sampling  rate  add  sufficient  deterrence 
to  reduce  the  costs  of  and  need  for 
rehabilitation?  Would  a  lower  sampling 
rate  be  more  effective  if  the  severity  of 
the  sanction  is  increased?  RSPA  is  also 
considering  whether  programs  should 
provide  for  adjustment  of  the  minimum 
sampling  rule  based  upon  the  success  of 
the  program.  Although  a  numerical 
target  is  needed  as  a  benchmark  for 
discussion,  in  actual  practice  there  may 
come  a  point  of  sharply  diminishing 
returns  from  any  set  level  as  the  mix  of 
countermeasures  detects  most  chronic 
substance  abuse  and  deters  casual  use. 
The  testing  program  could  be  designed 
so  that  it  could  be  phased  up  or  down  as 
appropriate  and  in  response  to  the 
pattern  of  results  obtained  through  the 
program.  In  combination  with  post¬ 
accident  testing  experiences,  the  results 
of  random  testing  would  provide  the 
most  useful  gauge  of  the  need.  RSPA  is 
considering  whether  there  are 
circumstances  under  which  the  program 
should  allow  for  the  level  of  effort  to  be 
increased  or  scaled  back  based  on  a 
method  of  evaluation  stated  in  the  rule 
or,  if  an  approval  process  is  used,  based 
on  individual  applications  and 
specifically  requests  comments  on  this 
issue.  RSPA  also  solicits  comments  on 
whether  companies  that  develop 
exemplary  records  should  be  relieved  at 
some  future  time  from  some  or  all  of  the 
requirements  of  this  proposal.  As  with 
other  issues,  RSPA  reserves  the  right  to 
make  appropriate  adjustments  in  the 
rule  in  response  to  public  comments. 
RSPA  also  requests  comments  as  to 
whether  the  rule  should  contain  a 
provision  allowing  a  company  with  a 


high  level  of  safety  with  regard  to  drug 
use,  demonstrated  over  a  designated 
time  period,  more  latitude  in 
determining  the  application  of  its  drug 
program. 

RSPA  believes  that  an  operator- 
sponsored  program  is  the  most  effective 
form  of  random  testing.  The  operator 
has  an  interest  in  ensuring  that  its 
pipeline  operations  are  conducted  by 
employees  who  do  not  use  controlled 
substances.  The  DOT  is  mandating  that 
pipeline  operators,  as  well  as  operators 
in  other  transportation  modes,  be 
subject  to  random  drug  testing.  This  will 
assist  in  achieving  a  drug-free 
transportation  environment.  We  realize 
that  there  may  be  difficulties  in  applying 
these  types  of  testing  to  small  operators. 
Comment  is  requested  on  the  problems 
inherent  in  such  an  application  and 
solutions  that  would  ensure  an  effective 
random  testing  program  for  small 
operators.  For  example,  could  small 
operators  form  consortiums  to 
implement  random  testing?  RSPA  invites 
comments  as  to  what  methods  might  be 
used  to  facilitate  inclusion  of  small 
entities  in  the  program  and  whether  all 
small  entities  should  be  required  to 
develop  and  implement  a  drug 
abatement  program.  Should  the  rule 
permit  operators,  especially  the  small 
ones,  to  use  a  third  party  to  set  up  and 
maintain  their  drug  testing  program? 
They  could  choose  to  comply  with  the 
rule  through  the  use  of  several  options, 
including: 

(1)  Form  consortiums  made  up  of 
owner  operators  that  would  develop  a 
centrally  administered  random  testing 
program. 

(2)  Form  consortiums,  and  hire  a 
contractor  to  develop  and  implement  a 
random  testing  program. 

(3)  Contract  separately  with  an 
outside  company  that  would  set-up  and 
provide  these  services. 

(4)  Have  existing  industry-related 
groups  (e.g.,  trade  associations)  set-up 
drug  programs  in  which  small  entities 
could  participate. 

(5)  Arrange  to  be  included  as  a  part  of 
a  larger  company’s  drug  testing  program. 

4.  Testing  based  on  reasonable  cause 
would  arise  from  either  of  two 
circumstances.  The  first  is  involvement 
in  the  commission  of  serious  or 
repetitive  errors  in  the  job  environment 
which  fall  short  of  accidents,  but  could 
lead  to  an  accident  and  are  reasonably 
likely  to  be  linked  to  drug  use.  Because 
of  the  subjectivity  of  the  criteria,  at  least 
two  of  the  employee’s  supervisory 
personnel  would  have  to  concur  that 
there  is  reasonable  cause  to  believe  that 
an  error  or  errors  have  been  committed. 


that  drug  use  is  indicated,  and  that  the 
employee  should  be  tested. 

Second,  reasonable  cause  testing 
could  be  initiated  on  the  basis  of  a  belief 
that  an  individual  is  using  or  is  under 
the  influence  of  a  prohibited  drug  while 
on  duty.  Changes  in  character  or 
behavior  may  be  symptomatic  of  drug 
use.  Such  changes  are  often 
characterized  by  mood  swings  and 
changes  in  appearance,  attitude,  speech, 
and  work  habits.  Because  of  the 
subjectivity  of  the  criteria,  at  least  two 
of  the  employee’s  supervisory  personnel 
would  have  to  concur  that  there  is 
reasonable  cause  to  believe  that  drug 
use  exists  and  that  the  employee  should 
be  tested.  RSPA  does  not  seek  to  have 
this  type  of  testing  used  to  harass  an 
employee.  Therefore,  commenters 
should  address  how  to  protect  a 
disfavored  employee  from  potential 
harassment  through  drug  testing.  Should 
there  be  a  limit  to  the  number  of  times 
an  employee  can  be  subjected  to 
reasonable  cause  testing,  in  order  to 
prevent  unwarranted  harassment?  With 
respect  to  this  type  of  reasonable  cause 
for  small  operators,  it  may  not  be 
possible  to  require  two  supervisors. 
Comment  is  requested  concerning 
possible  exemptions  for  small  operators 
from  part  or  all  of  reasonable  cause  drug 
testing.  Commenters  also  should  present 
any  data  on  the  effectiveness  of  any 
existing  programs  that  they  are  aware  of 
which  use  reasonable  cause  or 
suspicion-type  testing. 

Employee  Assistance  Program  (EAP) 

An  employee  assistance  program 
under  the  proposed  rule  would  have 
three  components — rehabilitation, 
education,  and  training. 

EAP  Rehabilitation  Progrant 

The  proposed  rule  would  require 
under  three  of  the  proposed  options,  that 
the  responsible  party  provide  access  to 
an  EAP  Rehabilitation  Program  for 
certain  employees  who  are  not 
considered  to  be  temporary  employees 
under  the  proposed  rule. 

The  operator  may  establish  the  EAP 
as  a  part  of  its  internal  personnel 
services  or  the  employer  may  make 
arrangements  with  an  outside  entity  to 
provide  EAP  services  to  an  employee. 
The  employer  is  not  required  to  pay  for 
the  EAP  Rehabilitation  Program. 
Commenters  should  address:  Who 
should  be  afforded  EAP  services  and 
under  what  circumstances?  What  is  the 
estimated  level  of  voluntary  enrollment 
in  EAP  services  at  sampling  rates  of  125 
percent  and  at  12.5  percent  under  each 
rehabilitation  option? 
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We  believe  that  there  may  be  some 
employees  in  the  industry  whose  normal 
period  of  employment  is  too  short  to 
make  it  practical  to  require 
rehabilitation  and  reemployment.  For 
example,  even  if  a  short-term  hire  tested 
positive  for  drugs,  the  end  of  the 
scheduled  employment  term  might  come 
before  the  completion  of  a  rehabilitation 
program.  Therefore,  we  do  not  propose 
to  require  employers  to  offer  an 
opportunity  for  rehabilitation  to 
temporary  employees  who  are  hired  for 
a  period  of  less  than  90  days.  That  is,  if 
such  employees  test  positive,  they  could 
be  dismissed  immediately. 

However,  we  recognize  that  some 
employees  hired  on  a  “temporary”  basis 
are  actually  reemployed.  Some  of  these 
employees  are  recurring  seasonal  hires, 
others  are  continually  reemployed  at  the 
end  of  each  specified  term.  These 
persons  are  regular  members  of  the 
industry,  and  thus  should  not  be 
excluded  from  the  opportunity  for 
rehabilitation  and  reemployment.  Under 
the  proposal,  an  employee  would  not  be 
considered  temporary  for  the  purposes 
of  rehabilitation,  if  he  or  she  is  eligible 
for  reemployment  by  the  same  employer 
within  90  days  following  the  end  of  the 
employment  term.  We  specifically 
request  comments  on  (1)  the  merits  of 
excluding  temporary  employees  from 
the  opportunity  for  rehabilitation,  and 
(2)  the  definition  of  temporary  employee. 

EAP  Education  Program 

Under  the  proposed  rule  an  EAP 
education  program  would  be  required  to 
include,  at  a  minimum,  the  display  and 
distribution  of  informational  material  on 
the  nature  and  effects  of  drugs,  and  the 
operator’s  policy  regarding  drugs  and 
drug  use  in  the  workplace. 

EAP  Training  Program 

Under  the  proposed  rule  each 
operator  would  be  required  to  conduct 
an  EAP  training  program  annually  for  all 
employees.  The  training  program  would 
be  required  to  include  at  least  the 
following  elements:  the  effects  and 
consequences  of  drug  and  alcohol  use 
on  personal  health,  safety,  and  work 
environment;  the  manifestations  and 
behavioral  cues  that  may  indicate  drug 
or  alcohol  use,  and  abuse;  and 
documentation  of  training  given  to 
employees  and  to  the  operator’s 
supervisory  personnel.  EAP  training 
programs  for  employees  and  supervisory 
personnel  would  consist  of  at  least  60 
consecutive  minutes  for  each  employee 
and  supervisor  each  year.  Is  60  minutes 
appropriate,  or  is  some  other  period 
justified?  Should  RSPA  specify  the 
minimum  training  time  required?  Once 
all  employees  have  received  training. 


should  the  annual  training  requirement 
apply  only  to  supervisors  and  to  new 
employees? 

Rehabilitation  Options 

The  NPRM  proposes  four  different 
options  concerning  the  circumstances 
under  which  employees  would  be  given 
an  opportunity  to  seek  rehabilitation. 
Under  the  first  option,  an  employee  who 
comes  forward  voluntarily  or  tests 
positive  for  drugs  for  the  first  time 
would  be  eligible  for  rehabilitation 
rather  than  be  discharged.  Once 
rehabilitated,  the  employee  could  be 
reinstated  into  his  or  her  prior  position. 
The  second  option  would  give 
rehabilitation  rights  to  employees  who 
come  forward  voluntarily  or  who  are 
identified  as  drug  users  during  random 
tests,  but  would  not  require  that  the 
same  opportunity  be  afforded  drug  users 
identified  in  post-accident  or  reasonable 
cause  tests;  those  not  afforded  the  right 
to  rehabilitation  could  be  discharged.  In 
the  third  option,  only  volunteers  could 
claim  rehabilitation  rights.  Anyone 
testing  positive  for  drugs  could  be  fired 
immediately.  Under  the  fourth  option, 
rehabilitation  would  not  be  mandated. 
The  operator  would  be  able  to  decide 
what  its  policy  regarding  rehabilitation 
would  be.  In  all  cases,  of  course, 
employers  would  be  free  to  offer  more 
rehabilitation  options  than  the 
minimums  we  propose.  ’Thus,  for 
example,  an  employer  could  voluntarily 
offer  two  chances  at  rehabilitation 
rather  than  one.  On  the  other  hand,  the 
proposed  rule  does  not  require  the 
employer  to  offer  an  opportunity  for 
rehabilitation  to  a  repeat  offender,  to 
persons  not  currently  employed  by  the 
employer  who  fail  a  preemployment 
test,  to  persons  who  have  been  found  to 
use  illicit  drugs  on  the  job,  or  to  persons 
who  refuse  to  take  a  required  drug  test. 

Each  of  these  approaches  has  its  own 
merits.  For  example,  the  broad 
rehabilitation  program  that  would  be 
provided  by  the  first  option  is  likely  to 
maximize  the  benefits  to  society,  by 
ensuring  that  more  drug  users  will  get 
the  help  they  need.  If  users  are  simply 
fired,  they  may  lose  access  to,  and 
perhaps  incentive  to  use,  rehabilitation 
services,  and  they  will  continue  to  be 
drug  users.  However,  it  could  be  argued 
that  employees  who  are  found  to  be 
drug  users  through  post-accident  or 
reasonable  cause  tests  are  less 
deserving  of  an  opportunity  for 
rehabilitation.  Unlike  reasonable  cause 
or  post-accident  testing,  random  testing 
is  not  triggered  by  an  event  that 
provides  a  particularized  basis  for 
inquiry  as  to  the  fitness  of  a  given 
employee.  Further,  it  is  not  accompanied 
by  blood  testing  or  a  blood  test  option. 


an  investigation  technique  that  can  yield 
information  more  specific  to  current 
fitness.  Therefore,  there  may  be  good 
reason  to  offer  abatement  or 
rehabilitation  only  to  employees  whose 
drug  use  is  identified  by  self-referral  or 
random  testing.  The  third  alternative  is 
to  require  no  program  of  rehabilitation 
and  abatement  following  a  positive  test. 
This  alternative  is  likely  to  be  lower  in 
direct  costs,  because  rehabilitation 
would  only  be  required  for  employees 
who  seek  it  voluntarily,  but  for  the  same 
reason  this  alternative  might  produce 
less  in  societal  benefits.  Finally,  not 
mandating  rehabilitation  may  provide 
the  most  flexibility  to  labor  and 
management  to  determine  the  need  for 
and  shape  of  any  rehabilitation  program. 
It  also  could  provide  deterrence  to  drug 
use  and  thus  may  yield  large  benefits 
with  low  costs.  Commenters  should 
address  whether  this  alternative  would 
be  effective  for  the  pipeline  industry. 
How  would  this  alternative  affect  the 
deterrence  value  of  the  proposal?  What 
impact  would  it  have  on  the  costs  and 
benefits?  Would  not  requiring 
rehabilitation  foster  other  approaches  to 
combating  drug  usage. 

What  are  the  estimated  costs  of 
individual  EAP  rehabilitation  services 
under  each  rehabilitation  option?  To 
what  extent  would  each  of  the  four 
alternatives  raise  or  lower  costs  and 
benefits?  Is  it  reasonable  to  assume  that 
more  drug  users  would  self-identify 
under  Options  3  and  4  than  under  either 
of  the  other  two  options?  Are  the  costs 
of  required  rehabilitation  programs 
warranted  by  the  reduction  in  societal 
costs  resulting  from  drug  abuse?  Which 
of  these  or  other  alternatives  offers  the 
greatest  benefits  at  the  lowest  cost?  We 
are  especially  interested  in  comments 
on  how  to  implement  opportunities  for 
rehabilitation  among  smaller  operators. 

Individuals  who  successfully  complete 
an  EAP  Rehabilitation  Program  and 
wish  to  be  retained  in  sensitive  safety 
and  security-related  positions  would  be 
required  to,  at  a  minimum,  have  two 
unannounced  drug  tests  in  the  twelve 
months  following  the  completion  of  an 
EAP.  The  specific  time  of  the  test  would 
be  left  to  the  discretion  of  the  operator. 
However,  the  time  period  between  the 
positive  drug  test  event  before  entrance 
into  an  EAP  and  the  first  post-EAP  test 
would  be  required  to  be  sufficient  to 
ensure  that  the  post-EAP  test  was  not 
identifying  the  drug  use  incident 
previously  identified.  Failure  to  comply 
with  post-EAP  drug  testing  would  be 
cause  for  termination. 
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Privacy 

We  speciHcally  request  public 
comment  on  what,  if  any,  procedures 
and  safeguards  we  should  prescribe  to 
assure  adequate  protection  of  the 
privacy  of  the  persons  being  tested.  We 
are  particularly  concerned  with  the 
circumstances  under  which  test  results 
would  be  given  to  persons  other  than 
the  employer  and  the  employee.  For 
example,  should  test  results  be 
submitted  to  a  prospective  future 
employer?  If  so,  there  would  appear  to 
be  several  ways  in  which  such  data 
could  reach  the  future  employer.  The 
data  could  be  given  at  the  request  of  the 
future  employer,  at  the  discretion  of  the 
employer  conducting  the  test,  or  at  the 
request  of  the  employee.  A  subsequent 
employer  could  require  that  an  applicant 
either  disclose  prior  drug  test  results  or 
give  the  employer  permission  to  obtain 
prior  drug  tests  results  as  a  condition  of 
employment.  Another  option  we  are 
considering  is  authorizing  the  release  of 
test  results  to  future  employers  only  in 
speciHed  circumstances,  such  as  cases 
where  the  employee  had  been 
discharged  for  refusing  to  undergo 
rehabilitation  or  had  failed  a  second  test 
after  rehabilitation.  In  addition  to  future 
employers,  other  individuals  may  want 
access  to  the  results  of  drug  tests 
conducted  under  this  rule.  RSPA  could 
prohibit  access  to  test  results  by  the 
general  public,  including  the  news 
media.  Moreover,  other  government 
agencies  may  want  the  data  for 
statistical,  regulatory,  or  law 
enforcement  purposes.  We  request 
comments  on  whether  we  can  and 
should  prohibit  access  to  the  results  of 
the  drug  program  to  individuals  other 
than  the  employer  and  the  employee. 

The  potential  for  release  of  data  may 
also  complicate  the  issue  of  an 
employee’s  right  to  contest  the  results  of 
a  test.  A  urine  sample  that  had  been 
subject  to  tampering  could  unjustly  end 
an  employee’s  career  even  with  another 
employer,  and  it  might  be  necessary  to 
permit  the  employee  to  challenge  the 
integrity  of  the  test  procedure.  We  invite 
comments  on  what  procedures  should 
be  adopted  and  whether  the  types  of 
procedures  afforded  an  employee  should 
vary,  depending  upon  the  consequences 
of  a  positive  test. 


We  would  also  like  interested  persons 
to  discuss  whether  any  final  rule  based 
on  those  proposals  should  treat  the 
privacy  issue  of  pre-employment  tests 
differently  from  random  or  reasonable 
cause  tests.  Should  we  mandate  the 
destruction  of  the  results  of  pre¬ 
employment  tests  for  persons  not  hired? 
If  not,  what  access  should  be  allowed  to 
them? 

Recordkeeping 

Related  to  the  issue  of  privacy  is  the 
issue  of  what  records  should  be  kept. 

The  proposed  rule  would  require  that 
each  operator  maintain  a  record 
concerning  the  results  of  its  drug  testing 
program,  "rhis  record  would  summarize 
and  coordinate  information  on  the 
following  topics  for  each  type  of  testing 
required:  1.  The  functions  performed  by 
the  employees  tested;  2.  the  prohibited 
drugs  that  were  used  by  employees:  3. 
the  ultimate  disposition  in  each  case 
(e.g.,  rehabilitation,  termination);  4.  the 
age  of  each  employee  who  tested 
positive  for  prohibited  drugs;  and  5.  the 
number  of  employees  tested.  This  raises 
privacy  concerns.  Should  we  distinguish 
between  general  statistical  data  (the 
total  number  of  positive  tests  at  a 
company  in  a  month  or  year)  and 
particularized  data  (name-speciHc  data). 
Small  operators  who  employ  few 
individuals  will  have  difficulty 
concealing  the  identity  of  individuals 
tested  under  the  proposed  drug  program. 
Since  small  operators  will  have  fewer 
individuals  to  test  in  any  given  time 
period,  even  seemingly  neutral 
statistical  data  would  result  in 
identification  of  an  individual  employee 
who  was  dismissed  as  a  result  of  a 
confirmed  positive  test  result.  This 
potential  problem  may  be  exacerbated  if 
we  require  that  only  a  small  percentage 
of  employees  be  tested  each  year. 

The  proposed  rule  would  require  that 
the  operator  or  an  entity  contracting 
with  the  operator,  permit  RSPA  and 
State  Pipeline  Safety  Representatives  to 
have  access  to  the  record.  We  request 
comments  on  what  type  of  records 
should  be  kept,  including  whether 
records  should  be  kept  of  the  number  of 
times  an  employee  has  been  tested  and 
found  negative  for  drugs.  This  would 
enable  operators  to  evaluate  the 


effectiveness  of  their  programs  and  to 
make  appropriate  mo^fications.  Should 
employers  keep  records  of  pre¬ 
employment  positive  tests?  If  records 
are  to  be  kept,  for  how  long  should  they 
be  retained? 

Regulatory  Impact 

Economic  Summary 

RSPA  has  prepared  a  Draft  Evaluation 
of  the  economic  impact  of  this  proposal, 
which  is  available  for  review  in  the 
docket.  The  following  is  a  summary  of 
the  preliminary  industry  cost  impact  and 
benefit  evaluation  for  the  proposed  rules 
to  require  pipeline  operators  to  have  a 
drug  program  for  employees  who 
perform  sensitive  safety  and  security- 
related  functions.  RSPA  has  analyzed 
the  first  three  alternatives  concerning 
rehabilitation  for  costs  and  benefits 
using  125  percent  and  12.5  percent 
annual  sampling  rates  for  random 
testing.  Under  the  first  option,  an 
employee  who  comes  forward 
voluntarily  or  tests  positive  for  illicit 
drug  use  for  the  first  time  would  be 
eligible  for  rehabilitation.  The  second 
option  would  afford  rehabilitation  rights 
to  employees  identified  as  illicit  drug 
users  during  random  tests,  but  would 
not  require  employers  to  a^ord  the  same 
opportunity  to  drug  users  identified  in 
post-accident  or  reasonable  cause  tests. 
Under  the  third  option,  only  volunteers 
who  self  identify  would  be  afforded 
rehabilitation  rights.  RSPA  has 
estimated  that  first  year  costs 
associated  with  the  drug  program  would 
range  from  a  low  of  $3.5  million  under 
the  third  option  at  a  12.5  percent 
sampling  rate  to  a  high  of  $31.5  million 
under  the  third  option  at  a  125  percent 
sampling  rate. 

As  shown  in  a  June  1984  U.S. 
Department  of  Health  and  Human 
Services  report  entitled  “Economic 
Costs  to  Society  of  Alcohol  and  Drug 
Abuse  and  Mental  Illness:  1980’’,  the 
economic  cost  to  society  at  large  from 
drug  abuse  is  estimated  to  be  $66  billion 
annually. 

The  1988  GAO  Report  cited  a 
Research  Triangle  Institute  study, 
“Economic  Costs  to  Society  of  Alcohol 
and  Drug  Abuse  and  Mental  Illness”, 
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which  estimated  that  the  economic  cost 
of  drug  abuse  to  the  United  States 
during  1983  was  $59.7  billion.  This  study, 
prepared  for  the  Alcohol,  Drug  Abuse 
and  Mental  Health  Administration 
(ADAMHA),  estimated  “the  costs  of 
drug  abuse  to  society  for 
crime  .  .  .,  reduced  productivity, 
treatment,  and  other  items.  The  estimate 
did  not  include  items  such  as  social 
costs  (e.g.,  family  conflict,  suicide]  and 
the  value  of  the  illicit  drugs  consumed." 

A  copy  of  the  GAO  report  has  been 
placed  in  the  docket.  As  RSPA  obtains 
other  data  on  drug  use,  it  will  place  that 
date  in  the  docket. 

The  estimated  116.500  employees  in 
the  pipeline  industry  covered  by  these 
proposals  represent  approximately  .05 
percent  of  the  United  States  population 
of  236,000,000.  Thus,  if  these  proposals 
induce  current  drug  users  in  the  pipeline 
industry  to  abandon  drug  use.  RSPA 
estimates  that  there  would  be  a  savings 
to  society  of  $33  million. 

Furthermore,  RSPA  has  determined 
that  the  maximum  annual  benefit  of 
preventing  pipeline  accidents  due  to 
human  error  (including  drug  abuse] 
would  be  $24.9  million.  RSPA 
specifically  invites  comment  on  its  Draft 
Evaluation,  including  its  analysis  of 
annual  costs  and  benefits.  Commenters 
should  be  aware  that  other  operating 
administrations  within  the  Department 
of  Transportation  also  are  proposing 
drug  testing  programs.  Elsewhere  in 
today's  Federal  Register  are  NPRMs 
issued  by  the  Urban  Mass 
Transportation  Administration  and  the 
Coast  Guard.  In  addition,  the  Federal 
Aviation  Administration  published  an 
NPRM  in  the  Federal  Register  on  March 
14, 1988  (53  FR  8368];  the  Federal 
Railroad  Administration's  NPRM  was 
published  on  May  10, 1988  (53  FR  16640]: 
and  the  Federal  Highway 
Administration  published  its  NPRM  on 
June  14, 1988  (53  FR  22268].  Each  of 
these  rulemakings  addresses  the  costs 
and  benefits  of  the  proposals  and  are 
generally  consistent  with  one  another.  In 
some  instances,  however,  and  generally 
as  a  result  of  differences  in  the 
industries  affected,  the  assumptions 
differ  from  those  discussed  in  this 
proposed  rulemaking.  Obviously, 
changes  in  assumptions  could  affect  the 
costs  and  benefits.  Because  of  the  nature 
of  some  industries,  costs  for  similar 
elements  also  may  vary  or  could  vary 
enough  to  warrant  sensitivity  analyses. 
Other  changes  in  assumptions,  such  as 
test  costs  or  rehabilitation  costs,  also 
can  have  an  effect  on  the  analysis. 
Commenters  may  find  it  helpful  to 
review  the  notices  of  proposed 
rulemaking  or  the  economic  analyses 


prepared  by  the  other  operating 
administrations.  Comparisons  may  aid 
commenters  in  reviewing  data  on  this 
proposal  and  in  formulating  comments. 

In  reviewing  the  economic  analysis  and 
the  basic  assumptions  made, 
commenters  should  address  specific 
areas  where  there  agree  or  disagree  with 
the  assumptions  and  the  basis  for  the 
comment.  Commenters  are  directed  to 
the  other  rulemakings  and  their 
assumptions  as  a  source  of  information 
in  submitting  comments.  A  copy  of  each 
of  the  documents  has  been  placed  in  the 
docket. 

Regulatory  Flexibility  Determination 

These  proposed  rules  would  apply  to 
all  entities  subject  to  RSPA's  jurisdiction 
under  Parts  192, 193  or  195,  other  than 
operators  of  master  meter  systems. 
Operators  or  master  meter  systems 
constitute  the  bulk  of  small  businesses 
or  other  small  entities  that  operate  gas 
pipeline  systems.  There  are  few,  if  any, 
small  entities  that  operate  hazardous 
liguid  pipeline  subject  to  Part  195  or 
liquefied  natural  gas  facilities  that  are 
subject  to  Part  193.  Therefore,  I  certify 
that  pursuant  to  Section  605  of  the 
Regulatory  Flexibility  Act,  these 
proposed  rules  will  not,  if  adopted  as 
final  have  a  “significant  economic 
impact  on  a  substantial  number  of  small 
entities." 

Paperwork  Reduction  Act 

The  proposed  rules  would  require, 
under  49  CFR  192.605, 193.2711,  and 
195.402  that  the  operator  develop  plans 
and  maintain  records  on  its  drug  testing 
program,  and  provide  RSPA  and  State 
pipeline  officials  with  access  to  those 
plans  and  records.  In  accordance  with 
the  Paperwork  Reduction  Act  of  1980 
(P.L.  96-511],  these  information 
collection  requirements  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  approval.  Persons 
desiring  to  comment  on  these 
information  collection  requirements 
should  submit  their  comments  to:  Office 
of  Regulatory  Policy,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  Washington,  DC  20503: 
Attention:  RSPA  Desk  Officer.  A  copy  of 
these  comments  should  also  be 
submitted  to  the  RSPA  Docket  as 
indicated  above  under  “ADDRESS.” 

Federalism  Implications 

RSPA  has  reviewed  the  proposals  in 
this  Notice  in  light  of  the  Federalism 
considerations  set  forth  in  Executive 
Order  12612.  Although  the  proposals 
relate  to  requirements  that  would  have 
to  be  adopted  by  States  participating  in 
the  Federal-State  relationships 
prescribed  in  the  NGPSA  and  the 


HLPSA,  the  impact  of  those 
requirements  based  upon  currently 
available  information  would  not  be 
substantial.  In  addition,  RSPA  does  not 
expect  that  those  requirements  would 
have  a  substantial  direct  effect  on  the 
relationship  between  the  national 
government  and  the  States  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Accordingly,  preparation 
of  a  Federalism  Assessment  under 
Executive  Order  12612  is  not  warranted. 

Significance 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291.  However,  they 
are  significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979]  because  they  concern  a  matter  on 
which  there  is  substantial  public 
interest. 

List  of  Subjects 
49  CFR  Part  192 

Pipeline  safety.  Operation, 
Maintenance,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  193 

LNC  facility.  Operation,  Maintenance, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  195 

Pipeline  safety.  Hazardous  liquids. 
Operation,  Maintenance,  Reporting  and 
recordkeeping  requirements. 

Request  for  Public  Comment 

RSPA  proposes  to  amend  Parts  192, 
193,  and  195  of  Title  49,  Code  of  Federal 
Regulations,  as  set  forth  below.  RSPA 
solicits  comments  on  all  aspects  of  the 
proposed  rule  and  the  data  and  analysis 
advanced  in  explanation  of  the 
proposed  rules,  whether  through  written 
submissions,  or  participation  at  the 
public  hearings,  or  both.  RSPA  may 
make  changes  in  the  final  rule  based  on 
comments  received  in  response  to  this 
notice. 

Issued  in  Washington,  DC  on  June  29. 1988. 
M.  Cynthia  Douglass, 

Administrator. 

PART  192— [AMENDED] 

In  consideration  of  the  foregoing, 
RSPA  proposes  to  amend  49  CFR  Part 
192  as  follows: 

1.  The  authority  citation  for  Part  192 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1671  and  1804: 
and  49  CFR  1.53. 
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2.  Section  192.603  would  be  amended 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

§  192.603  General  provisions. 

*  *  *  «  * 

[c]  No  operator  may  knowingly  allow 
the  performance  of  any  function 
specified  in  Part  II  of  Appendix  E  to  this 
part  by  any  individual  who: 

(1)  Fails  a  drug  test  as  defined  in 
Appendix  E,  and  fails  to  successfully 
complete  rehabilitation  as  defined  in 
Appendix  E,  Section  VII, 

(2)  Refuses  to  take  a  drug  test  required 
under  Appendix  E  by  the  operator’s  drug 
testing  program,  or 

(3}  Has  a  prohibited  drug  in  his  or  her 
system. 

3.  Section  192.605  would  be  amended 
by  adding  new  a  paragraph  (f)  to  read  as 
follows: 

§  192.605  Essentials  of  operating  and 
maintenance  plan. 

***** 

(f)  A  drug  testing  program  meeting  the 
requirements  prescribed  in  Appendix  E 
to  this  part,  except  that  an  operator  of  a 
master  meter  system,  as  defined  by  49 
CFR  191.3  of  this  subchapter,  is  not 
required  to  have  such  a  program  for  that 
system. 

4.  A  new  Appendix  E  would  be  added 
at  the  end  of  Part  192: 

Appendix  E — Drug  Testing  Program 

This  appendix  contains  the  standards  for, 
and  components  of,  a  drug  testing  program 
required  by  this  part. 

/.  Definitions. 

For  the  purposes  of  this  appendix: 

"Accident”  means  an  incident  as  defined  in 
49  CFR  191.3. 

“Employee”  is  a  person  who  performs 
either  directly  or  by  contract,  a  function 
listed  in  section  II  of  this  appendix  for  a 
pipeline  operator. 

“Failing  a  drug  test”  means  that  the 
conHrmation  test  result  shows  positive 
evidence  of  the  presence  of  a  prohibited  drug 
in  an  employee’s  system. 

“HHS  Guidelines”  Drug  testing  programs 
subject  to  the  requirements  of  this  Part  shall 
be  operated  consistent  with  the  “Scientific 
and  Technical  Guidelines  for  Federal  Drug 
Testing  Programs  and  Standards  for 
Certification  of  Laboratories  Engaged  in 
Urine  Drug  Testing  for  Federal  Agencies” 
published  by  the  Department  of  Health  and 
Human  Services  (53  FR 11970,  April  11, 1988). 
Drug  testing  programs  governed  by  the 
requirements  of  this  Part  shall  use  only  drug 
testing  laboratories  certified  by  the 
Department  of  Health  and  Human  Services 
under  the  guidelines.  These  guidelines  are 
available  for  inspection  and  copying  at 
RSPA,  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC  20590, 
Room  8417. 

“Passing  a  drug  test”  means  that  initial 
testing  or  confirmation  testing  does  not  show 


evidence  of  the  presence  of  a  prohibited  drug 
in  an  employee’s  system  at  levels  above 
those  prescribed  in  section  III  of  this 
appendix. 

“Prohibited  drug”  means  a  substance 
specified  in  Schedule  I  or  Schedule  II  of  the 
Controlled  Substances  Act,  21  U.S.C.  801.812 
(1981  &  1987  Cum.P.P.),  unless  the  drug  is 
being  used  as  authorized  by,  and  in 
accordance  with,  a  legal  prescription  or 
exemption  under  Federal,  State,  or  local  law. 

II.  Employees  Who  Must  be  Tested 

Employees  who  performs  for  an  operator 

sensitive  safety  and  security-related 
functions  must  be  tested  pursuant  to  the 
operator’s  drug  testing  program. 

III.  Substances  for  Which  Testing  Must  be 
Conducted 

Each  operator  shall  test  a  specimen  from 
each  employee  who  perform  a  fiinction  listed 
in  section  II  of  this  appendix  for  evidence  of 
marijuana,  cocaine,  opiates,  amphetamines, 
and  phencyclidine  (PCP)  during  each  test 
required  by  section  IV  of  this  appendix  in 
conformity  with  the  HHS  Guidelines.  An 
operator  may  test  for  any  prohibited  drug  in 
conformity  with  the  HHS  Guidelines  in  a 
post-accident  or  reasonable  cause  test. 

IV.  Types  of  Drug  Testing  Required 

Each  operator  shall  conduct  the  following 
types  of  testing: 

A.  Pre-employment  testing.  No  operator 
may  hire,  or,  in  the  case  of  a  person  who  is 
hired  by  a  contractor,  allow  the  use  of,  any 
person  to  perform  a  function  listed  in  section 
II  of  this  appendix  unless  the  applicant 
passes  an  initial  test  or  confirmation  test 
specified  in  the  HHS  Guidelines.  If  an  initial 
test  is  positive,  confirmation  testing  as 
specified  in  the  HHS  Guidelines  must  be 
done.  The  operator  shall  advise  an  applicant 
that  pre-employment  testing  will  be 
conducted  to  determine  the  presence  of  any 
prohibited  drug  in  the  applicant’s  system.  If 
the  applicant  fails  the  confirmation  test,  the 
applicant  shall  not  be  hired.  The  applicant 
may  withdraw  his  or  her  application  for 
employment  and  the  operator  shall  not 
disclose  the  failure  or  the  results  of  a  failed 
test  to  any  person. 

B.  Post-accident  testing.  Each  operator 
shall  test  a  specimen  collected  from  each 
employee  who  performs  a  function  listed  in 
section  II  of  this  appendix  and  whose 
performance  of  that  function  is  directly 
related  to  an  accident. 

C.  Random  testing.  Each  operator  annually 
shall  collect  a  specimen  from,  and  test 
randomly,  up  to  125  percent  of  all  employees 
who  perform  a  function  listed  in  section  II  of 
this  appendix.  The  operator  shall  select 
employees  for  random  testing  using  a  random 
number  table  or  a  computer-based  number 
generator  which  is  matched  with  an 
employee’s  social  security  number,  payroll 
identification  number,  or  other  appropriate 
identification  number. 

D.  Testing  based  on  reasonable  cause. 

Each  operator  shall  test  a  specimen  collected 
from  each  employee  who  performs  a  function 
listed  in  section  II  of  this  appendix  and  who 
is  involved  in  the  commission  of  serious  or 
repetitive  errors  which  could  lead  to  an 
accident  and  which  may  be  linked  to  drug 


use.  At  least  two  of  the  employee’s 
supervisors  shall  substantiate  and  concur  in 
the  determination  that  there  is  reasonable 
cause  to  believe  that  drug  use  is  indicated  in 
the  commission  of  an  error  or  errors,  and  that 
the  employee  should  be  tested.  In  addition,  if 
at  least  two  of  the  employee’s  supervisors 
substantiate  and  concur  in  the  determination 
that  there  is  reasonable  cause  to  believe  that 
the  employee  is  using  prohibited  drugs,  on  the 
basis  of  physical  indications  of  probable 
intoxication  (e.g.,  the  employee's  speech  or 
physical  appearance),  the  employer  should 
test  the  employee. 

V.  Specimen  Collection  and  Testing 
Procedures 

Each  operator  must  conform  to  the  HHS 
Guidelines  during  collection,  and  initial  and 
confirmation  testing  of  specimens. 

VI.  Employee  Assistance  Program  (EAP) 

A.  EAP  Rehabilitation  Program — Option  1. 

1.  Each  operator  shall  provide  access  to  one 
opportunity  for  rehabilitation  for  the 
following  employees: 

a.  Each  employee,  who  is  not  a  temporary 
employee,  and  who  voluntarily  enrolls  in  an 
EAP  Rehabilitation  Program. 

b.  Each  employee,  who  is  not  a  temporary 
employee,  who  is  referred  to  an  EAP 
Rehabilitation  Program  as  a  result  of 
receiving  his  or  her  first  positive  confirmation 
drug  test  result. 

2.  The  operator  may  establish  an  EAP 
Rehabilitation  Program  as  part  of  its  internal 
personnel  services,  or  the  employer  may 
make  arrangements  with  an  outside  entity  to 
provide  services  to  an  employee. 

3.  The  operator  shall  determine  whether 
the  operator  or  the  employee  who  requires 
treatment  shall  bear  the  cost  of  the  EAP 
Rehabilitation  Program. 

4.  Individuals  covered  by  these  rules  who 
successfully  complete  an  ^P  Rehabilitation 
Program  and  wish  to  be  retained  in  sensitive 
safety  and  security-related  positions,  must,  at 
a  minimum,  have  two  unannounced  drug 
tests  in  the  twelve  months  following  the 
completion  of  the  EAP  Rehabilitation 
Program.  The  specific  time  of  the  test  is  left  to 
the  discretion  of  the  operator.  However,  the 
time  period  between  the  positive  drug  test 
event  before  entrance  into  an  EAP 
Rehabilitation  Program  and  the  first  post-EAP 
test  must  be  sufficient  to  ensure  that  the  post- 
EAP  test  is  not  identifying  the  drug  use 
incident  previously  identified.  Failure  to 
comply  with  post-EAP  drug  testing  is  cause 
for  termination. 

A.  EAP  Rehabilitation  Program — Option  2. 
1.  Each  operator  shall  provide  access  to  one 
opportunity  for  rehabilitation  for  the 
following  employees: 

a.  Each  employee,  who  is  not  a  temporary 
employee,  and  who  voluntarily  enrolls  in  an 
EAP  Rehabilitation  Program. 

b.  Each  employee,  who  is  not  a  temporary 
employee,  who,  as  a  result  of  a  random  drug 
test,  is  referred  to  an  EAP  Rehabilitation 
Program  after  receiving  his  or  her  first 
positive  confirmation  drug  test  result. 

2.  The  operator  may  establish  an  EAP 
Rehabilitation  Program  as  part  of  its  internal 
personnel  services,  or  the  employer  may 
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make  arrangements  with  an  outside  entity  to 
provide  services  to  an  employee. 

3.  The  operator  shall  determine  whether 
the  operator  or  the  employee  who  requires 
treatment  shall  bear  the  cost  of  the  EAP 
Rehabilitation  Program. 

4.  Individuals  covered  by  these  rules  who 
successfully  complete  an  EAP  Rehabilitation 
Program  and  wish  to  be  retained  in  sensitive 
safety  and  security-related  positions,  must,  at 
a  minimum,  have  two  unannounced  drug 
tests  in  the  twelve  months  following  the 
completion  of  the  EAP  Rehabilitation 
Program.  The  specific  time  of  the  test  is  left  to 
the  discretion  of  the  operator.  However,  the 
time  period  between  the  positive  drug  test 
event  before  entrance  into  an  EAP 
Rehabilitation  Program  and  the  first  post-EAP 
test  must  be  sufficient  to  ensure  that  the  post- 
EAP  test  is  not  identifying  the  drug  use 
incident  previously  identified.  Failure  to 
comply  with  post-EAP  drug  testing  is  cause 
for  termination. 

A.  EAP  Rehabilitation  Program — Option  3. 

1.  Each  operator  shall  provide  access  to  one 
opportunity  for  rehabilitation  for  the 
following  employees: 

Each  employee,  who  is  not  a  temporary 
employee,  and  who  voluntarily  enrolls  in  an 
EAP  Rehabilitation  Program. 

2.  The  operator  may  establish  an  EAP 
Rehabilitation  Program  as  part  of  its  internal 
personnel  services,  or  the  employer  may 
make  arrangements  with  an  outside  entity  to 
provide  services  to  an  employee. 

3.  The  operator  shall  determine  whether 
the  operator  or  the  employee  who  requires 
treatment  shall  bear  the  cost  of  the  EAP 
Rehabilitation  Program. 

4.  Individuals  covered  by  these  rules  who 
successfully  complete  an  EAP  Rehabilitation 
Program  and  wish  to  be  retained  in  sensitive 
safety  and  security-related  positions,  must,  at 
a  minimum,  have  two  unannounced  drug 
tests  in  the  twelve  months  following  the 
completion  of  the  EAP  Rehabilitation 
Program.  The  specific  time  of  the  test  is  left  to 
the  discretion  of  the  operator.  However,  the 
time  period  between  the  positive  drug  test 
event  before  entrance  into  an  EAP 
Rehabilitation  Program  and  the  first  post-EAP 
test  must  be  sufficient  to  ensure  that  the  post- 
EAP  test  is  not  identifying  the  drug  use 
incident  previously  identified.  Failure  to 
comply  with  post  EAP  drug  testing  is  cause 
for  termination. 

A.  EAP  Rehabilitation  Program — Option  4. 

1.  Each  operator  shall  determine  its  policy 
concerning  whether  rehabilitation  will  be 
offered. 

2.  The  operator  may  establish  an  EAP 
Rehabilitation  Program  as  part  of  its  internal 
personnel  services,  or  the  employer  may 
make  arrangements  with  an  outside  entity  to 
provide  services  to  an  employee. 

3.  Individuals  who  are  offered  an 
opportunity  for  rehabilitation  provided 
voluntarily  by  the  operator,  who  successfully 
complete  an  EAP  Rehabilitation  Program  and 
wish  to  be  retained  in  sensitive  safety  and 
security-related  positions,  must,  at  a 
minimum,  have  two  unannounced  drug  tests 
in  the  twelve  months  following  the 
completion  of  the  EAP  Rehabilitation 
Program.  The  specific  time  of  the  test  is  left  to 
the  discretion  of  the  operator.  However,  the 


time  period  between  the  positive  drug  test 
event  before  entrance  into  an  EAP 
Rehabilitation  Program  and  the  first  post-EAP 
test  should  be  sufficient  to  ensure  that  the 
post-EAP  test  is  not  identifying  the  drug  use 
incident  previously  identified. 

B.  EAP  education  program.  Each  EAP 
education  program  must  include,  at  minimum, 
the  display  and  distribution  of  informational 
material  on  the  nature  and  effects  of  drugs, 
and  the  operator's  policy  regarding  drugs  and 
drug  use  in  the  workplace. 

C.  EAP  training  program.  Each  EAP 
training  program  must  be  conducted  annually 
for  employees.  The  training  program  must 
include  at  least  the  following  elements:  the 
effects  and  consequences  of  drug  and  alcohol 
use  on  personal  health,  safety,  and  work 
environment;  the  manifestations  and 
behavioral  cues  that  may  indicate  drug  or 
alcohol  use  and  abuse;  and  documentation  of 
training  given  to  employees.  EAP  training 
programs  for  employees  must  consist  of  at 
least  60  consecutive  minutes  for  each 
employee  and  supervisor  each  year. 

VII.  Action  That  May  Be  Taken  by  an 
Operator 

An  operator  may  not  discipline  or 
terminate  an  employee  for  drug-related 
causes,  who  is  not  a  temporary  employee,  if 
the  employee  successfully  completes 
rehabilitation  and  receives  a 
recommendation  for  return  to  duty  by  the 
rehabilitation  program  director.  However,  the 
employee  must  be  temporarily  moved  from 
his  or  her  position  until  rehabilitation  is 
successfully  completed,  and  the  required 
recommendation  is  obtained  from  the 
rehabilitation  program  director.  An  operator 
is  not  required  to  offer  rehabilitation  to  an 
employee  who  refuses  a  required  drug  test  or 
to  one  who  has  been  found  to  use  a 
prohibited  drug  while  on  the  job. 

VIII.  Operator’s  Drug  Testing  Plan 

A.  Each  operator  shall  include  a  drug 
testing  plan,  which  conforms  to  this 
Appendix  and  to  the  HHS  Guidelines,  in  its 
operating  and  maintenance  plan  by  120  days 
after  the  effective  date  of  this  rule.  The  drug 
testing  plan  must  be  implemented  within  180 
days  after  the  plan  is  incorporated  in  the 
operating  and  maintenance  plan. 

B.  The  plan  must  provide  the  name  and 
address  of  the  laboratory  which  h.as  been 
selected  by  the  operator  for  analysis  of  the 
specimen^  collected  during  the  drug  testing 
program. 

C.  With  respect  to  those  employees  who 
are  hired  by  a  contractor  to  perform  functions 
for  the  operator  specified  in  section  II  of  this 
appendix  pursuant  to  a  contract  with  the 
operator,  the  operator  may  provide  by 
contract  that  the  testing,  training  and 
rehabilitation  required  by  its  drug  testing 
plan  be  carried  out  by  the  contractor 
provided  that:  (1)  The  operator  remains 
responsible  for  ensuring  that  the  terms  of  its 
drug  testing  plan  are  complied  with,  (2)  the 
operator  remains  responsible  for  ensuring 
that  an  employee  who  fails  the  testing  does 
not  perform  any  functions  specified  in  section 
II  until  successful  rehabilitation  has  taken 
place,  and  (3)  the  contractor  shall  allow 
access  to  property  and  records  by  the 


operator,  by  State  Pipeline  Safety 
Representatives,  and  by  RSPA  for  the 
purpose  of  monitoring  the  operator’s 
compliance  with  the  requirements  of  this 
appendix. 

IX.  Recording  Results  of  Drug  Testing 
Program 

Each  operator  shall  maintain  a  record  of 
the  results  of  its  drug  testing  program.  Each 
operator  shall  permit  duly  authorized  RSPA 
and  State  Pipeline  Safety  Representatives  to 
have  access  to  the  record.  The  record  shall 
include  the  following  information  categorized 
by  method  of  testing: 

1.  The  functions  performed  by  the 
employees  who  tested  positive  for  prohibited 
drug. 

2.  The  prohibited  drugs  which  were  used 
by  the  employees. 

3.  The  disposition  of  employees  who  failed 
the  test  (e.g.,  termination,  rehabilitation, 
leave  without  pay). 

4.  The  age  of  each  employee  who  failed  a 
drug  test. 

5.  The  number  of  employees  tested. 

PART  193— [AMENDED] 

In  consideration  of  the  foregoing, 

RSPA  proposes  to  amend  49  CFR  Part 
193  as  follows: 

1.  The  authority  citation  for  Part  193 
would  be  revised  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1671  et  seq.\  and 
49  CFR  1.53. 

2.  Section  193.2707  would  be  amended 
by  adding  a  new  paragraph  (d)  to  read 
as  follows: 

§  193.2707  Operations  and  maintenance. 

(d)  No  operator  may  knowingly  allow 
the  performance  of  any  function 
specified  in  Part  II  of  Appendix  B  to  this 
part  by  any  individual  who: 

(1)  Fails  a  drug  test  as  defined  in 
Appendix  B,  and  fails  to  successfully 
complete  rehabilitation  as  defined  in 
Appendix  B  Section  VII, 

(2)  Refuses  to  take  a  drug  test  required 
under  Appendix  B  by  the  operator’s  drug 
testing  program,  or 

(3)  Has  a  prohibited  drug  in  his  or  her 
system. 

3.  Section  193.2711  would  be  revised 
to  read  as  follows: 

§  1 93.27 1 1  Personnel  health. 

Each  operator  shall  follow  a  written 
plan  to  verify  that  personnel  assigned 
operating,  maintenance,  security,  or  fire 
protection  duties  at  the  LNG  plant  do 
not  have  any  physical  condition  that 
would  impair  performance  of  their 
assigned  duties.  The  plan  must  be 
designed  to  detect  both  readily 
observable  disorders,  such  as  physical 
handicaps  or  injury,  and  conditions 
requiring  professional  examination  for 
discovery.  The  plan  must  also  include  a 
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drug  testing  program  meeting  the 
requirements  prescribed  in  Appendix  B 
to  this  part. 

4.  Appendix  B  would  be  added  at  the 
end  of  Part  193: 

Appendix  B — Drug  Testing  Program 

This  appendix  contains  the  standards  for, 
and  components  of,  a  drug  testing  program 
required  by  this  part. 

/.  Definitions 

For  the  purposes  of  this  appendix: 

“Accident”  means  an  incident  as  defined  in 
49  CFR  191.3. 

"Employee”  is  a  person  who  performs 
either  directly  or  by  contract,  a  function 
listed  in  section  II  of  this  appendix  for  a 
pipeline  operator. 

“Failing  a  drug  test”  means  that  the 
confirmation  test  results  shows  positive 
evidence  of  the  presence  of  a  prohibited  drug 
in  an  employee’s  system. 

“HHS  Guidelines”.  Drug  testing  programs 
subject  to  the  requirements  of  this  Part  shall 
be  operated  consistent  with  the  “Scientific 
and  Technical  Guidelines  for  Federal  Drug 
Testing  Programs  and  Standards  for 
Certification  of  Laboratories  Engaged  in 
Urine  Drug  Testing  for  Federal  Agencies” 
published  by  the  Department  of  Health  and 
Human  Services  (53  FR 11970,  April  11, 1988). 
Drug  testing  programs  governed  by  the 
requirements  of  this  Part  shall  use  only  drug 
testing  laboratories  certified  by  the 
Department  of  Health  and  Human  Services 
under  the  guidelines.  These  guidelines  are 
available  for  inspection  and  copying  at 
RSPA,  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC  20590, 
Room  8417. 

“Operator”  is  a  pipeline  operator  who  is 
subject  to  the  NGPSA  or  the  HLPSA. 

“Passing  a  drug  test”  means  that  initial 
testing  or  confirmation  testing  does  not  show 
evidence  of  the  presence  of  a  prohibited  drug 
in  an  employee's  system  at  levels  above 
those  prescribed  in  the  HHS  Guidelines. 

“Prohibited  drug”  means  a  substance 
specified  in  Schedule  I  or  Schedule  II  of  the 
Controlled  Substances  Act,  21  U.S.C.  801.812 
(1981  &  1987  Cum.P.P.),  unless  the  drug  is 
being  used  as  authorized  by,  and  in 
accordance  with,  a  legal  prescription  or 
exemption  under  Federal,  state,  or  local  law. 

II.  Employees  Who  Must  Be  Tested. 

Employees  who  perform  sensitive  safety 

and  security-related  functions  for  an  operator 
involving  the  operating  or  maintaining  of  an 
LNG  facility  must  be  tested  pursuant  to  the 
operator’s  drug  testing  program. 

III.  Substances  for  Which  Testing  Must  be 
Conducted 

Each  operator  shall  test  a  specimen  from 
each  employee  who  performs  a  function 
listed  in  section  II  of  this  appendix  for 
evidence  of  marijuana,  cocaine,  opiates, 
amphetamines,  and  phencyclidine  (PCP) 
during  each  test  required  by  section  IV  of  this 
appendix  in  conformity  wiA  the  HHS 
Guidelines.  An  operator  may  also  test  for  any 
other  prohibited  drug  in  conformity  with  the 
HHS  Guidelines  during  a  post-accident  or 
reasonable  cause  test. 


IV.  Types  of  Drug  Testing  Required 

Each  operator  shall  conduct  the  following 
types  of  testing: 

A.  Pre-employment  testing.  No  operator 
may  hire,  or,  in  the  case  of  a  person  who  is 
hired  by  a  contractor,  allow  the  use  of,  any 
person  to  perform  a  function  listed  in  section 
II  of  this  appendix  unless  the  applicant 
passes  an  initial  test  or  confirmation  test 
specified  in  the  HHS  guidelines.  If  an  initial 
test  is  positive,  confirmation  testing  as 
specified  in  the  HHS  Guidelines  must  be 
done.  The  operator  shall  advise  an  applicant 
that  pre-employment  testing  will  be 
conducted  to  determine  the  presence  of  any 
prohibited  drug  in  the  applicant’s  system.  If 
the  applicant  fails  the  confirmation  test,  the 
applicant  shall  not  be  hired.  The  applicant 
may  withdraw  his  or  her  application  for 
employment  and  the  operator  shall  not 
disclose  the  failure  or  the  results  of  a  failed 
test  to  any  person. 

B.  Post-accident  testing.  Each  operator 
shall  test  a  specimen  collected  from  each 
employee  who  performs  a  function  listed  in 
section  II  of  this  appendix  and  whose 
performance  of  that  function  is  directly 
related  to  an  accident. 

C.  Random  testing.  Each  operator  annually 
shall  collect  a  specimen  from,  and  test 
randomly,  up  to  125  percent  of  all  employees 
who  perform  a  function  listed  in  section  II  of 
this  appendix.  The  operator  shall  select 
employees  for  random  testing  using  a  random 
number  table  or  a  computer-based  number 
generator  which  is  matched  with  an 
employee’s  social  security  number,  payroll 
identification  number,  or  other  appropriate 
identification  number. 

D.  Testing  based  on  reasonable  cause. 

Each  operator  shall  test  a  specimen  collected 
from  each  employee  who  performs  a  function 
listed  in  section  II  of  this  appendix  and  who 
is  involved  in  the  commission  of  serious  or 
repetitive  errors  which  could  lead  to  an 
accident  and  which  may  be  linked  to  drug 
use.  At  least  two  of  the  employee’s 
supervisors  shall  substantiate  and  concur  in 
the  determination  that  there  is  reasonable 
cause  to  believe  that  drug  use  is  indicated  in 
the  commission  of  an  error  or  errors,  and  that 
the  employee  should  be  tested.  In  addition,  if 
at  least  two  of  the  employee’s  supervisors 
substantiate  and  concur  in  the  determination 
that  there  is  reasonable  cause  to  believe  that 
the  employee  is  using  prohibited  drugs,  on  the 
basis  of  physical  indications  of  probable 
intoxication  (e.g.,  the  employee’s  speech  or 
physical  appearance),  the  employer  should 
test  the  employee. 

V.  Specimen  Collection  and  Testing 
Procedures 

Each  operator  must  conform  to  the  HHS 
Guidelines  during  collection,  and  initial  and 
confirmation  testing  of  specimens. 

VI.  Employee  Assistance  Program  (EAP) 

A.  EAP  Rehabilitation  Program — Option  1. 

1.  Each  operator  shall  provide  access  to  one 
opportunity  for  rehabilitation  for  the 
following  employees: 

a.  Each  employee,  who  is  not  a  temporary 
employee,  and  who  voluntarily  enrolls  in  an 
EAP  Rehabilitation  Program. 

b.  Each  employee  who  is  not  a  temporary 
employee  and  who  is  referred  to  an  ^P 


Rehabilitation  Program  as  a  result  of 
receiving  his  or  her  first  positive  confirmation 
drug  test  result. 

2.  The  operator  may  establish  an  EAP 
Rehabilitation  Program  as  part  of  its  internal 
personnel  services,  or  the  employer  may 
make  arrangements  with  an  outside  entity  to 
provide  services  to  an  employee. 

3.  The  operator  shall  determine  whether 
the  operator  or  the  employee  who  requires 
treatment  shall  bear  the  cost  of  the  EAP 
Rehabilitation  Program. 

4.  Individuals  covered  by  these  rules  who 
successfully  complete  an  EAP  Rehabilitation 
Program  and  wish  to  be  retained  in  sensitive 
safety  and  security-related  positions,  must,  at 
a  minimum,  have  two  unannounced  drug 
tests  in  the  twelve  months  following  the 
completion  of  the  EAP  Rehabilitation 
Program.  The  specific  time  of  the  test  is  left  to 
the  discretion  of  the  operator.  However,  the 
time  period  between  the  positive  drug  test 
event  before  entrance  into  an  EAP 
Rehabilitation  Program  and  the  first  post-EAP 
test  must  be  sufficient  to  ensure  that  the  post- 
EAP  test  is  not  identifying  the  drug  use 
incident  previously  identified.  Failure  to 
comply  with  post-EAP  drug  testing  is  cause 
for  termination. 

A.  EAP  Rehabilitation  Program — Option  2. 

1.  Each  operator  shall  provide  access  to  one 
opportunity  for  rehabilitation  for  the 
following  employees: 

a.  Each  employee,  who  is  not  a  temporary 
employee,  and  who  voluntarily  enrolls  in  an 
EAP  Rehabilitation  Program. 

b.  Each  employee  who  is  not  a  temporary 
employee  and  who,  as  a  result  of  a  random 
drug  test,  is  referred  to  an  EAP  Rehabilitation 
Program  after  receiving  his  or  her  first 
positive  confirmation  drug  test  result. 

2.  The  operator  may  establish  an  EAP 
Rehabilitation  Program  as  part  of  its  internal 
personnel  services,  or  the  employer  may 
make  arrangements  with  an  outside  entity  to 
provide  services  to  an  employee. 

3.  The  operator  shall  determine  whether 
the  operator  or  the  employee  who  requires 
treatment  shall  bear  the  cost  of  the  EAP 
Rehabilitation  Program. 

4.  Individuals  covered  by  these  rules  who 
successfully  complete  an  EAP  Rehabilitation 
Program  and  wish  to  be  retained  in  sensitive 
safety  and  security-related  positions,  must,  at 
a  minimum,  have  two  unannounced  drug 
tests  in  the  twelve  months  following  the 
completion  of  the  EAP  Rehabilitation 
Program.  The  specific  time  of  the  test  is  left  to 
the  discretion  of  the  operator.  However,  the 
time  period  between  the  positive  drug  test 
event  before  entrance  into  an  EAP 
Rehabilitation  Program  and  the  first  post-EAP 
test  must  be  sufficient  to  ensure  that  the  post- 
EAP  test  is  not  identifying  the  drug  use 
incident  previously  identified.  Failure  to 
comply  with  post-EAP  drug  testing  is  cause 
for  termination. 

A.  EAP  Rehabilitation  Program — Option  3. 
1.  Each  operator  shall  provide  access  to  one 
opportunity  for  rehabilitation  for  the 
following  employees: 

Each  employee,  who  is  not  a  temporary 
employee,  and  who  voluntarily  enrolls  in  an 
EAP  Rehabilitation  Program. 


25906 


Federal  Register  /  Vol.  53,  No.  131  /  Friday,  July  8,  1988  /  Proposed  Rules 


2.  The  operator  may  establish  an  EAP 
Rehabilitation  Program  as  part  of  its  internal 
personnel  services,  or  the  employer  may 
make  arrangements  with  an  outside  entity  to 
provide  services  to  an  employee. 

3.  The  operator  shall  determine  whether 
the  operator  or  the  employee  who  requires 
treatment  shall  bear  the  cost  of  the  EAP 
Rehabilitation  Program. 

4.  Individuals  covered  by  these  rules  who 
successfully  complete  an  ^P  Rehabilitation 
Program  and  wish  to  be  retained  in  sensitive 
safety  and  security-related  positions,  must,  at 
a  minimum,  have  two  unannounced  drug 
tests  in  the  twelve  months  following  the 
completion  of  the  EAP  Rehabilitation 
Program.  The  specific  time  of  the  test  is  left  to 
the  discretion  of  the  operator.  However,  the 
time  period  between  the  positive  drug  test 
event  before  entrance  into  an  EAP 
Rehabilitation  Program  and  the  first  post-EAP 
test  must  be  sufficient  to  ensure  that  the  post- 
EAP  test  is  not  identifying  the  drug  use 
incident  previously  identified.  Failure  to 
comply  with  post-EAP  drug  testing  is  cause 
for  termination. 

A.  EAP  Rehabilitation  Program — Option  4. 

1.  Each  operator  shall  determine  its  policy 
concerning  whether  rehabilitation  will  be 
offered. 

2.  The  operator  may  establish  an  EAP 
Rehabilitation  Program  as  part  of  its  internal 
personnel  services,  or  the  employer  may 
make  arrangements  with  an  outside  entity  to 
provide  services  to  an  employee. 

3.  Individuals  who  are  offered  an 
opportunity  for  rehabilitation  provided 
voluntarily  by  the  operator,  who  successfully 
complete  an  EAP  Rehabilitation  Program  and 
wish  to  be  retained  in  sensitive  safety  and 
security-related  positions,  must,  at  a 
minimum,  have  two  unaimounced  drug  tests 
in  the  twelve  months  following  the 
completion  of  the  EAP  Rehabilitation 
Program.  The  specific  time  of  the  test  is  left  to 
the  discretion  of  the  operator.  However,  the 
time  period  between  the  positive  drug  test 
event  before  entrance  into  an  EAP 
Rehabilitation  Program  and  the  first  post-EAP 
test  should  be  sufficient  to  ensure  that  the 
post-EAP  test  is  not  identifying  the  drug  use 
incident  previously  identified. 

B.  EAP  education  program.  Each  EAP 
education  program  must  include  at  minimum, 
the  display  and  distribution  of  informational 
material  on  the  nature  and  effects  of  drugs, 
and  the  operator's  policy  regarding  drugs  and 
drug  use  in  the  workplace. 

C.  EAP  training  program.  Each  EAP 
training  program  must  be  conducted  annually 
for  employees.  The  training  program  must 
include  at  least  the  following  elements;  the 
effects  and  consequences  of  drug  and  alcohol 
use  on  personal  health,  safety,  and  work 
environment:  the  manifestations  and 
behavioral  cues  that  may  indicate  drug  or 
alcohol  use  and  abuse;  and  documentation  of 
training  given  to  employees.  EAP  training 
programs  for  employees  must  consist  of  at 
least  60  consecutive  minutes  for  each 
employee  each  year. 

VII.  Action  That  May  Be  Taken  by  an 
Operator 

An  operator  may  not  discipline  or 
terminate  an  employee  for  drug-related 


causes,  who  is  not  a  temporary  employee,  if 
the  employee  successfully  completes 
rehabilitation  and  receives  a 
recommendation  for  return  to  duty  by  the 
rehabilitation  program  director.  However,  the 
employee  must  be  temporarily  moved  from 
his  or  her  position  until  rehabilitation  is 
successfully  completed,  and  the  requried 
recommendation  is  obtained  from  the 
rehabilitation  program  director.  An  operator 
is  not  required  to  offer  rehabilitation  to  an 
employee  who  refuses  a  required  drug  test  or 
to  one  who  has  been  found  to  use  a 
prohibited  drug  while  on  the  job. 

VIII.  Operator’s  Drug  Testing  Plan 

A.  Each  operator  shall  develop  and 
implement  a  drug  testing  plan,  which 
conforms  to  this  Appendix  and  the  HHS 
Guidelines,  and  incorporate  it  into  its 
Personnel  Health  Plan  by  120  days  after  the 
effective  date  of  this  rule.  The  drug  testing 
plan  must  be  implemented  within  180  days 
after  the  plan  is  incorporated  in  its  Personnel 
Health  Plan. 

B.  The  plan  must  provide  the  name  and 
address  of  the  laboratory  which  has  been 
selected  by  the  operator  for  analysis  of  the 
specimens  collected  during  the  drug  testing 
program. 

C.  With  respect  to  those  employees  who 
are  hired  by  a  contractor  to  perform  functions 
for  the  operator  specified  in  section  II  of  this 
appendix  pursuant  to  a  contract  with  the 
operator,  the  operator  may  provide  by 
contract  that  the  testing,  training  and 
rehabilitation  required  by  its  drug  testing 
plan  be  carried  out  by  the  contractor 
provided  that;  (1)  The  operator  remains 
responsible  for  ensuring  that  the  terms  of  its 
drug  testing  plan  are  complied  with,  (2)  the 
operator  remains  responsible  for  ensuring 
that  an  employee  who  fails  the  testing  does 
not  perform  any  functions  specified  in  section 
II  until  successful  rehabilitation  has  taken 
place,  and  (3)  the  contractor  shall  allow 
access  to  property  and  records  by  the 
operator,  by  State  Pipeline  Safety 
Representatives  and  by  RSPA  for  the  purpose 
of  monitoring  the  operator’s  compliance  with 
the  requirements  of  this  appendix. 

IX.  Recording  Results  of  Drug  Testing 
Program 

Each  operator  shall  maintain  a  record  of 
the  results  of  its  drug  testing  program.  Each 
operator  shall  permit  duly  authorized  RSPA 
and  State  Pipeline  Safety  Personnel  to  have 
access  to  the  record.  The  record  shall  include 
the  following  information  categorized  by 
method  of  testing; 

1.  The  functions  performed  by  the 
employees  who  tested  positive  for  prohibited 
drug. 

2.  The  prohibited  drugs  which  were  used 
by  the  employees. 

3.  The  disposition  of  employees  who  failed 
the  test  (e.g.,  termination,  rehabilitation, 
leave  without  pay]. 

4.  The  age  of  each  employee  who  failed  a 
drug  test. 

5.  The  number  of  employees  tested. 


PART  195— [AMENDED] 

In  consideration  of  the  foregoing, 

RSPA  proposes  to  amend  49  CFR  Part 
195  as  follows: 

5.  The  authority  citation  for  Part  195 
would  be  revised  to  read  as  follows: 

Authority:  40  App.  U.S.C.  2002;  and  49  CFR 
1.53. 

6.  Section  195.401  would  be  amended 
by  adding  a  new  paragraph  (d)  to  read 
as  follows: 

§  195.401  General  requirements. 
***** 

(d)  No  operator  may  knowingly  allow 
the  performance  of  any  function 
specified  in  Part  II  of  Appendix  B  to  this 
part  by  any  individual  who  (1)  fails  a 
drug  test  as  defined  in  Appendix  B  and 
fails  to  complete  successful 
rehabilitation  as  decribed  in  Appendix  B 
VII,  (2)  refuses  to  take  a  drug  test 
required  pursuant  to  Appendix  B  by  the 
operator’s  drug  testing  program,  or  (3) 
has  a  prohibited  drug  in  his  or  her 
system. 

7.  Section  195.402  would  be  amended 
by  adding  a  new  paragraph  (c)(14)  to 
read  as  follows; 

§  195.402  Procedural  manual  for 
operations,  maintenance,  and  emergencies. 
***** 

(c)  Maintenance  and  normal 
operations.  *  *  * 

(14)  Establishing  and  implementing  a 
drug  training  program  that  meets  the 
requirements  of  Appendix  B  to  this  part. 
***** 

8.  A  new  Appendix  B  would  be  added 
at  the  end  of  Part  195; 

Appendix  B — ^Drug  Testing  Program 

I.  Definitions 

For  the  purposes  of  this  appendix,  the 
following  dehnitions  apply: 

“Accident”  means  a  failure  required  to  be 
reported  in  accordance  with  Subpart  B  of  this 
part. 

“Employee"  is  a  person  who  performs 
either  directly  or  by  contract  a  function 
listed  in  section  II  of  this  appendix  for  a 
pipeline  operator. 

"Failing  a  drug  test"  means  that  the 
confirmation  test  result  shows  positive 
evidence  of  the  presence  of  a  prohibited  drug 
in  an  employee's  system. 

"HHS  Guidelines".  Drug  testing  programs 
subject  to  the  requirements  of  this  Part  shall 
be  operated  consistent  with  the  "Scientific 
and  Technical  Guidelines  for  Federal  Drug 
Testing  Programs  and  Standards  for 
Certification  of  Laboratories  Engaged  in 
Urine  Drug  Testing  for  Federal  Agencies” 
published  by  the  Department  of  Health  and 
Human  Services  (53  FR 11970,  April  11, 1988). 
Drug  testing  programs  governed  by  the 
requirements  of  this  Part  shall  use  only  drug 
testing  laboratories  certihed  by  the 
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Department  of  Health  and  Human  Services 
under  the  guidelines.  These  guidelines  are 
available  for  inspection  and  copying  at 
RSPA,  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington  DC  20590, 
Room  8417. 

“Operator"  is  a  pipeline  operator  who  is 
subject  to  the  NGreA  or  the  HLPSA. 

“Passing  a  drug  test”  means  that  initial 
testing  or  confirmation  testing  does  not  show 
evidence  of  the  presence  of  a  prohibited  drug 
in  an  employee's  system  at  levels  above 
those  prescribed  in  the  HHS  Guidelines. 

“Prohibited  drug”  means  a  substance 
specified  in  Schedule  I  or  Schedule  II  of  the 
Controlled  Substances  Act,  21  U.S.C. 

§  801.812  (1981  &  1987  Cum.  P.P.],  unless  the 
drug  is  being  used  as  authorized  by,  and  in 
accordance  with,  a  legal  prescription  or 
exemption  under  Federal,  state,  or  local  law. 

II.  Employees  Who  Must  Be  Tested 

Employees  who  perform  for  an  operator 

sensitive  safety  and  security-related 
functions  must  be  tested  pursuant  to  the 
operator's  drug  testing  program. 

III.  Substances  for  Which  Testing  Must  be 
Conducted 

Each  operator  shall  test  a  specimen  from 
each  employee  who  performs  a  function 
listed  in  section  II  of  this  appendix  for 
evidence  of  marijuana,  cocaine,  opiates, 
amphetamines,  and  phencyclidine  (PCP) 
during  each  test  required  by  section  IV  of  this 
appendix  in  conformity  with  the  HHS 
Guidelines.  An  operator  may  test  for  any 
other  prohibited  drug  in  conformity  with  the 
HHS  Guidelines  in  a  post-accident  or 
reasonable  cause  test. 

IV.  Types  of  Drug  Testing  Required 

Each  operator  shall  conduct  the  following 
types  of  testing: 

A.  Pre-employment  testing.  No  operator 
may  hire,  or,  in  the  case  of  a  person  who  is 
hired  by  a  contractor,  allow  the  use  of,  any 
person  to  perform  a  function  listed  in  section 
II  of  this  appendix  unless  the  applicant 
passes  an  initial  test  or  conHrmation  test 
specified  in  the  HHS  guidelines.  If  an  initial 
test  is  positive,  confirmation  testing  as 
specified  in  the  HHS  Guidelines  must  be 
done.  The  operator  shall  advise  an  applicant 
that  pre-employment  testing  will  be 
conducted  to  determine  the  presence  of  any 
prohibited  drug  in  the  applicant's  system.  If 
the  applicant  fails  the  confirmation  test,  the 
applicant  shall  not  be  hired.  The  applicant 
may  withdraw  his  or  her  application  for 
employment  and  the  operator  shall  not 
disclose  the  failure  or  the  results  of  a  failed 
test  to  any  person. 

B.  Post-accident  testing.  Each  operator 
shall  test  a  specimen  collected  from  each 
employee  who  performs  a  function  listed  in 
section  II  of  this  appendix  and  whose 
performance  of  that  function  is  directly 
related  to  an  accident. 

C.  Random  testing.  Each  operator  annually 
shall  collect  a  specimen  from,  and  test 
randomly,  up  to  125  percent  of  all  employees 
who  perform  a  function  listed  in  section  II  of 
this  appendix.  The  operator  shall  select 
employees  for  random  testing  using  a  random 
number  table  or  a  computer-based  number 
generator  which  is  matched  with  an 


employee's  social  security  number,  payroll 
identiHcation  number,  or  other  appropriate 
identification  number. 

D.  Testing  based  on  reasonable  cause. 

Each  operator  shall  test  a  specimen  collected 
from  each  employee  who  performs  a  function 
listed  in  section  II  of  this  appendix  and  who 
is  involved  in  the  commission  of  serious  or 
repetitive  errors  which  could  lead  to  an 
accident  and  which  may  be  linked  to  drug 
use.  At  least  two  of  the  employee's 
supervisors  shall  substantiate  and  concur  in 
the  determination  that  there  is  reasonable 
cause  to  believe  that  drug  use  is  indicated  in 
the  commission  of  an  error  or  errors,  and  that 
the  employee  should  be  tested.  In  addition,  if 
a  least  two  of  the  employee's  supervisors 
substantiate  and  concur  in  the  determination 
that  there  is  reasonable  cause  to  believe  that 
the  employee  is  using  drugs,  on  the  basis  of 
physical  indications  of  probable  intoxication 
(e.g.,  the  employee's  speech  or  physical 
appearance),  the  employer  should  test  the 
employee. 

V.  Specimen  Collection  and  Testing 
Procedures 

Each  operator  must  conform  to  the  HHS 
Guidelines  during  collection,  and  initial  and 
confirmation  testing  of  specimens. 

VI.  Employee  Assistance  Program  (EAP) 

A.  EAP  Rehabilitation  Program — Option  1. 

1.  Each  operator  shall  provide  access  to  one 
opportunity  for  rehabilitation  for  the 
following  employees: 

a.  Each  employee  who  is  not  a  temporary 
employee  and  who  voluntarily  enrolls  in  an 
EAP  Rehabilitation  Program. 

b.  Each  employee  who  is  not  a  temporary 
employee  and  who  is  referred  to  an  ^P 
Rehabilitation  Program  as  a  result  of 
receiving  his  or  her  first  positive  confirmation 
drug  test  result. 

2.  The  operator  may  establish  an  EAP 
Rehabilitation  Program  as  part  of  its  internal 
personnel  services,  or  the  employer  may 
make  arrangements  with  an  outside  entity  to 
provide  services  to  an  employee. 

3.  The  operator  shall  determine  whether 
the  operator  or  the  employee  who  requires 
treatment  shall  bear  the  cost  of  the  EAP 
Rehabilitation  Program. 

4.  Individuals  covered  by  these  rules  who 
successfully  complete  an  EAP  Rehabilitation 
Program  and  wish  to  be  retained  in  sensitive 
safety  and  security-related  positions,  must,  at 
a  minimum,  have  two  unannounced  drug 
tests  in  the  twelve  months  following  the 
completion  of  the  EAP  Rehabilitation 
Program.  The  specific  time  of  the  test  is  left  to 
the  discretion  of  the  operator.  However,  the 
time  period  between  the  positive  drug  test 
event  before  entrance  into  an  EAP 
Rehabilitation  Program  and  the  first  post-EAP 
test  must  be  sufHcient  to  ensure  that  the  post- 
EAP  test  is  not  identifying  the  drug  use 
incident  previously  identified.  Failure  to 
comply  with  post-EAP  drug  testing  is  cause 
for  termination. 

A.  EAP  Rehabilitation  Program — Option  2. 

1.  Each  operator  shall  provide  access  to  one 
opportunity  for  rehabilitation  for  the 
following  employees: 

a.  Each  employee  who  is  not  a  temporary 
employee  and  who  voluntarily  enrolls  in  an 
EAP  Rehabilitation  Program. 


b.  Each  employee  who  is  not  a  temporary 
employee  and  who,  as  a  reuslt  of  a  random 
drug  test,  is  referred  to  an  EAP  Rehabilitation 
Program  after  receiving  his  or  her  first 
positive  confirmation  drug  test  result. 

2.  The  operator  may  establish  an  EAP 
Rehabilitation  Program  as  part  of  its  internal 
personnel  services,  or  the  employer  may 
make  arrangements  with  an  outside  entity  to 
provide  services  to  an  employee. 

3.  The  operator  shall  determine  whether 
the  operator  or  the  employee  who  requires 
treatment  shall  bear  the  cost  of  the  EAP 
Rehabilitation  Program. 

4.  Individuals  covered  by  these  rules  who 
successfully  complete  an  EAP  Rehabilitation 
Program  and  wish  to  be  retained  in  sensitive 
safety  and  security-related  positions,  must,  at 
a  minimum,  have  two  unannounced  drug 
tests  in  the  twelve  months  following  the 
completion  of  the  EAP  Rehabilitation 
Program.  The  specific  time  of  the  test  is  left  to 
the  discretion  of  the  operator.  However,  the 
time  period  between  the  positive  drug  test 
event  before  entrance  into  an  EAP 
Rehabilitation  Program  and  the  first  post-EAP 
test  must  be  sufficient  to  ensure  that  the  post- 
EAP  test  is  not  identifying  the  drug  use 
incident  previously  identiHed.  Failure  to 
comply  with  post-EAP  drug  testing  is  cause 
for  termination. 

A.  EAP  Rehabilitation  Program — Option  3. 

1.  Each  operator  shall  provide  access  to  one 
opportunity  for  rehabilitation  for  the 
following  employees: 

Each  employee  who  is  not  a  temporary 
employee  and  who  voluntarily  enrolls  in  an 
EAP  Rehabilitation  Program. 

2.  The  operator  may  establish  an  EAP 
Rehabilitation  Program  as  part  of  its  internal 
personnel  services,  or  the  employer  may 
make  arrangements  with  an  outside  entity  to 
provide  services  to  an  employee. 

3.  The  operator  shall  determine  whether 
the  operator  or  the  employee  who  requires 
treatment  shall  bear  the  cost  of  the  EAP 
Rehabilitation  Program. 

4.  Individuals  covered  by  these  rules  who 
successfully  complete  an  EAP  Rehabilitation 
Program  and  wish  to  be  retained  in  sensitive 
safety  and  security-related  positions,  must,  at 
a  minimum,  have  two  unannounced  drug 
tests  in  the  twelve  months  following  the 
completion  of  the  EAP  Rehabilitation 
Program.  The  specific  time  of  the  test  is  left  to 
the  discretion  of  the  operator.  However,  the 
time  period  between  the  positive  drug  test 
event  before  entrance  into  an  EAP 
Rehabilitation  Program  and  the  first  post-EAP 
test  must  be  sufficient  to  ensure  that  the  post- 
EAP  test  is  not  identifying  the  drug  use 
incident  previously  identified.  Failure  to 
comply  with  post-EAP  drug  testing  is  cause 
for  termination. 

A.  EAP  Rehabilitation  Program — Option  4. 

1.  Each  operator  shall  determine  its  policy 
concerning  whether  rehabilitation  will  be 
offered. 

2.  The  operator  may  establish  an  EAP 
Rehabilitation  Program  as  part  of  its  internal 
personnel  services,  or  the  employer  may 
make  arrangements  with  an  outside  entity  to 
provide  services  to  an  employee. 

3.  Individuals  who  are  offered  an 
opportunity  for  rehabilitation  provided 
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voluntarily  by  the  operator,  who  successfully 
complete  and  EAP  Rehabilitation  Program 
and  wish  to  be  retained  in  sensitive  safety 
and  security-related  positions,  must,  at  a 
minimum,  have  two  unannounced  drug  tests 
in  the  twelve  months  following  the 
completion  of  the  EAP  Rehabilitation 
Program.  The  specific  time  of  the  test  is  left  to 
the  discretion  of  the  operator.  However,  the 
time  period  between  the  positive  drug  test 
event  before  entrance  into  an  EAP 
Rehabilitation  Program  and  the  first  post-EAP 
test  should  be  sufficient  to  ensure  that  the 
post-EAP  test  is  not  identifying  the  drug  use 
incident  previously  identified. 

B.  EAP  education  program.  Each  EAP 
education  program  must  include,  at  minimum, 
the  display  and  distribution  of  informational 
material  on  the  nature  and  ejects  of  drugs, 
and  the  operator's  policy  regarding  drugs  and 
drug  use  in  the  workplace. 

C.  EAP  training  program.  Each  EAP 
training  program  must  be  conducted  annually 
for  employees.  The  training  program  must 
include  at  least  the  following  elements:  the 
effects  and  consequences  of  drug  and  alcohol 
use  on  personal  health,  safety,  and  work 
environment;  the  manifestations  and 
behavioral  cues  that  may  indicate  drug  or 
alcohol  use  and  abuse;  and  documentation  of 
training  given  to  employees.  EAP  training 
programs  for  employees  must  consist  of  at 
least  60  consecutive  minutes  for  each 
employee  each  year. 

VII.  Action  That  May  Be  Taken  by  an 
Operator 

An  operator  may  not  discipline  or 
terminate  an  employee  for  drug-related 


causes,  who  is  not  a  temporary  employee,  if 
the  employee  successfully  completes 
rehabilitation  and  receives  a 
recommendation  for  return  to  duty  by  the 
rehabilitation  program  director.  However,  the 
employee  must  be  temporarily  moved  from 
his  or  her  position  until  rehabilitation  is 
successfully  completed,  and  the  required 
recommendation  is  obtained  from  the 
rehabilitation  program  director.  An  operator 
is  not  required  to  offer  rehabilitation  to  an 
employee  who  refuses  to  take  a  required  drug 
test  or  to  one  who  has  been  found  to  use  a 
prohibited  drug  while  on  the  job. 

VIII.  Operator's  Drug  Testing  Plan 

A.  Each  operator  shall  include  a  drug 
testing  plan,  which  conforms  to  this 
Appendix  and  the  HHS  Guidelines,  in  its 
operating  and  maintenance  plan  by  120  days 
after  the  effective  date  of  this  rule.  The  drug 
testing  plan  must  be  implemented  within  180 
days  after  the  incorporation  of  the  plan  in  the 
operating  and  maintenance  plan. 

B.  The  plan  must  provide  the  name  and 
address  of  the  laboratory  which  has  been 
selected  by  the  operator  for  analysis  of  the 
specimens  collected  during  the  ding  testing 
program. 

C.  With  respect  to  those  employees  who 
are  hired  by  a  contractor  to  perfrom  functions 
for  the  operator  specified  in  section  II  of  this 
appendix  pursuant  to  a  contract  with  the 
operator,  the  operator  may  provide  by 
contract  that  the  testing,  training  and 
rehabilitation  required  by  its  drug  testing 
plan  be  carried  out  by  the  contractor 
provided  that:  (1)  The  operator  remains 
responsible  for  ensuring  that  the  terms  of  its 


drug  testing  plan  are  complied  with,  (2)  the 
operator  remains  responsible  for  ensuring 
that  an  employee  who  fails  the  testing  does 
not  perform  any  functions  specified  in  section 
II  until  successful  rehabilitation  has  taken 
place,  and  (3)  the  contractor  shall  allow 
access  to  property  and  records  by  the 
operator,  by  State  Pipeline  Safety 
Representatives,  and  by  RSPA  for  the 
purpose  of  monitoring  the  operator's 
compliance  with  the  requirements  of  this 
appendix. 

IX.  Recording  Results  of  Drug  Testing 
Program 

Each  operator  shall  maintain  a  record  of 
the  results  of  its  drug  testing  program.  Each 
operator  shall  permit  duly  authorized  RSPA 
and  State  Pipeline  Safety  Personnel  to  have 
access  to  the  record.  The  record  shall  include 
the  following  information  categorized  by 
method  of  testing: 

1.  The  functions  performed  by  the 
employees  who  tested  positive  for  prohibited 
drug. 

2.  The  prohibited  drugs  which  were  used 
by  the  employees. 

3.  The  disposition  of  employees  who  failed 
the  test  (e.g.,  termination,  rehabilitation, 
leave  without  pay). 

4.  The  age  of  each  employee  who  failed  a 
drug  test. 

5.  The  number  of  employees  tested. 
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